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VERIFIED COMPLAINT 
I 

PRELIMINARY STATEMENT 


1. This action challenges the depial bv 


:he Xav/ Yor 


State Department of Social Services of plaintiff Posner’s 
application for medical assistance on grounds that the denial 
[violated plaintiff Posner's constitutionally guaranteed right 
|to treatment, travel, due process and association; that the 
5n tal violated plaintiffs Walter and Charles Markowitz r 
constitutionally guaranteed rights of association and due 
process; and that the denial violated plaintiff Betty Markowi 
constitutionally guaranteed rights of association and 


I 


L 


parentage. Additionally, plaintiffs claim that the denial of 
medical assistance to plaintiff Posner violated federal and 
state laws and regulations. 
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JURISDICTION 

2. Jurisdiction is conferred in this Court by 23 
U.S.C. §1343, §1331 and 51337- The matter in controversy 
exceeds in value, exclusive of interests and costs, $10,000. 

3. Plaintiffs' action for declaratory and injunctive 
relief, and for damages, is authorized by 23 U.S.C. §§2201, 2202 
and Rule 57 of the Federal Rules of Civil Procedure, which relate! 
to declaratory judgments, and by 42 U.S.C. §1933, which provides . 
redress for the deprivation under color of state law of rights, 
privileges and immunities secured to all citizens and persona 
w ithin the jurisdiction of the United States by the 
Constitution and lav/s of the United States. 

4. Plaintiffs' federal and state law claims are 
cognizable by this Court under the doctrine of pendent 
jurisdiction. 

Ill 

PLAINTIFFS 

5. Plaintiff Estelle Posner is a citizen of the 
United States and of the State of New York and a resident 

I of Utica, New York.. Plaintiff lives in the Masonic Home in 
• • 

Utica, New York, and has lived there since August, 1971. She 
has no assets or income. Her physical and mental conditions 
have been constantly deteriorating during the past three years 
to the point where she is no longer able to communicate or 
perform simple physical acts. 
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6. Plaintiff Walter Markowitz is the brother of 
plaintiff Estelle Posner. He is a citizen of the United States 
and the State of New York and resides at 140-33 34th Avenue, 
Flushing, New York. 

7. Plaintiff Charles Markowitz is the brother of 
plaintiff Estelle Posner. Ha is a citizen of the United 
States sad Stats of Stew York aafi resiiss at 34-15 Parsons 3ivd, 
Flushing, New York. 

^ * Plaintrrf Betty Markowitz is the aged mother of 
plaintirf Estelle Posner. She is a citizen-of the United States 
and the State of New York and resides at 144-27 35th Avenue/ 
Flushing, New York. 

IV 

DEFENDANT 

9. Defendant Ane Lavine is the Commissioner of the New 
York State Department of Social Services and is charged by New 
York Social Services Law, §34 with responsibility for administra¬ 
tion and executive functions of the State Department of Social 
Services. His ofrice is at 2 World Trade Center, New York, New 
York and provides the basis for jurisdiction of this Court. 

V 

FACTUAL ALLEGATIONS 

in. Plaintiff Estelle Posner, in ill health, was placed 
in the Masonic.Home-in Utica, New York, by her husband in 

August, 1971, with promises she would be cured and returned home 
soon. 
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11. The Masonic Home provides only custodial care and does 
ii not attenot to rentedv the chronic health needs of the persons 



there confined. 

12. During the last 32 nonths while plaintiff Posner has 
been confined in the Masonic Home, her nental and physical health 
has deteriorated markedly. At present she is unable to 
communicate effectively or to do sinole physical acts such as 
writing her name. 

13. During the period that plaintiff Hstalle Posner has 
been confined in the Masonic Hone, plaintiffs Walter, Charles 

y and Betty Markowitz have visited her regularly, approximately 


every forth weak. 


Tna: 


trips from New. York to Utica, a distance 


j' . . 1 

\\ of over 200 miles, were made at great expense and inconvenience * 

i 

to plaintiffs Walter, Charles and 3etty Markowitz, age 86, 

1 j 

• | I 

|j and were motivated out of concern, compassion and love for 
\ * ! 

•! *. 

ii plaintiff Posner. ; 

i, ; 

14. On information and belief, during the last 32 

months while plaintiff Posner has been confined in the 

n ! 

Masonic Home in Utica, her husband. Maxwell Posner, who works 

i 

and resides in the New York City metropolitan area, has visited 
plaintiff Posner rarely, if at all. * 

*« ** i 

15. On or about March 7, 1973, an application for medical 

* * , ‘ i 

assistance was made to the Oneida County Department of Social j 

Services on behalf of plaintiff Posner by her brothers, plaintiffs 

j; 

!! Vial ter and Charles Markowitz. 


4a 




15. On or about April IS, 1973, Oneida County denied 
plaintiffs' application for medical assistance on the ground 
that appellant was living in a home where her physical and 
; medical needs were being provided and that Oneida County was 

ij 

ii the wrong place for application. 

17. A request for a hearing was made to the New York 

?* 

Ii state Department of Social Services by plaintiffs Charles 

|| and Walter Markowitz on behalf of their sister, plaintiff 

i • 

;} Posner, in order to challenge the decision of the Oneida County 

• j i 

!! Department of Social Services denying plaintiffs’ application 

i 

i { ‘ . 

for medical assistance. 

j! 18. A hearing was held on November 1, 1973, and a 

• f * 

• ! decision rendered on December 17, 1973, on behalf of defendant 

»l 

!. Abe Lavine, Commissioner, by Carmen Shang, Assistant 

Commissioner, in which defendant Lavine determined that he had 
no jurisdiction to rule on the merits of the appeal as to the 
Oneida County Department of Social Services. (A copy of 

his decision is annexed hereto as Exhibit A.) 

19 . The reasons enumerated in defendant Aoa Lavine s 


decision of December 17, 1973, in support thereof are: 

a) Plaintiff Posner's brothers are not legally 

;i responsible for her care and thus lack standing to request a 
hearing on her behalf; 

b) Plaintiff Posner's full needs ere being met in 
the Masonic Home; and 

c) Because petitioner resided in New York City 
prior to her admission to the Masonic Home, New York City ana 
r.ot Oneida County is the public welfare district responsible 
•cqj. her care. See Decision, Exhibit A. 
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20. Section 358.3(c) of the Regulations of the 
Department of Social Services (hereinafter referred to as the i 

I 

Regulations) provides that any applicant may be represented by 
legal counsel, or by a relative, friend or other spokesman. 

Section 358.5(a) of the Regulations provides that "Any clear 

i 

written or oral communication to the department by or on 

I 

behalf of an applicant... requesting review of a social services j 
official's decision, action or failure to act shall constitute 

I 

a request for a fair hearing-" Section 358.5(b) states the 

policy of the department that the freedom to make such a request 
must not be limited or interfered with in any way, and emphasis 
must be on helping the appellant to submit and process his request 
and in preparing his case. Furthermore, §353.15(b) states that 
"An individual or organization...representing an appellant shall 
have an aopropriate written authorization, unless the condition 

I 

of the appellant makes it impracticable for him to execute 
such authorization." All these regulations were cited at the 
hearing to the hearing officer. j 

i 

21. Plaintiff Posner’s physical and mental 
condition made it impossible for her to request the fair hearing 

» 

herself or to authorize in writing her brothers to make the 

| 

request on her behalf. 

5 
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^• ?lain>_i —z Posner's nusoand, whom the Com—‘issicr.sr 
round to be tn-e only parson wi th scandincr to ^arru^st a fair 

i 

nearing on her behalf, has shown no concern with har physical 
or psychological welfare during the period of confinement. 

-3. Plaintifrs Walter, Charles, and Betty Markowitz, 
whom the Commissioner found to lack standing to request and 
prosecute a fair hearing on behalf of plaintiff Posner, have 
exhibited great concern and compassion for her physical and 

i 

psychological condition durirg the period of her confinement 

in the Masonic Home. The plaintiffs Markowitz are close relatives, 

« ' 
♦ 

being plaintiff Posner's brothers and mother. 

24. The above cited Regulations of the Department of 

Social Services dictate a liberal policy of the department which 
necessarily allows relatives, friends or other persons to 
represent an appellant in a fair hearing proceeding, j 

recognizing the constitutional compulsion of due process to do so. 
Where the representative is in a close family relationship j 

with the appellant and has shown a continuous concern for the 
welfare of the appellant, it is a particularly acute abuse 
of discretion and a contravention of department policy and 
regulations, state and federal statutes and the United States 
•-onstitution, to refuse standing to such a representative. 

25. The l-iasonic Home is not equipped to provide for 
the medical needs of plaintiff Posner and does not provide for 
ner needs, nor was there any evidence submitted at the hearing 
upon which a determination could be made that plaintiff Posner's 
medical needs ware being met, nor was there a finding made 

} 

that she was receiving treatment which would aid her. 
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26. On information and belief, with proper medical ! 

treatment, plaintiff Posner's present physical ar.d mental 

• i 

condition could imorova markedly. \ 

i 

27. Tne i-.asonic Home in Utica is licensed by the 

. j 

State Department or Health as a Senior Citizen. Health Facility. 

i 

It is not a nursing home or hospital. 

28. At the time of plaintiff Posner's application to 
the Oneida County Department of Social Services for medical 
assistance, § 62.5(d) of the Social Services Law provided that 

./hen a person, either upon admission to a hospital or nursing 
home located in a public welfare district other than the district 

f 

in which he was then residing, or while in such hospital or 
nursing home, is or becomes in need of medical assistance, the 
public welfare district from which he was admitted to such 

I 

hospital or nursing home shall be responsible for providing 


such medical assistance for so long as such person is eligible 


! therefor. Because plaintiff Posner was not in a hospital or 
nursing home at the time of her application to the Oneida 
County Department of Social Services, Oneida County was and 

• i 

ij is responsible for providing medical assistance to her. 


8a 







I t 


\ 


i I 

;i 


29. Title XIX of the Social Security Law, 42 U.S.C. 

§139 6 et seq, provides that a state plan for medical assistance 
must be in effect in all political subdivisions of the state 
and that the plan must be administered by a single state agency; 

42 U.S.C. §1396a (a) (1) , (5). The New York State Social 

Services Law, §363 provides that "...a comprehensive program of 
medical assistance for needy persons is hereby established to 
operate in a manner which will assure a uniform high standard 
of medical assistance throughout the state. In carrying out 
this program every effort shall be made to promote maximum 
public awareness of the availability of, and procedure for 
obtaining, such assistance, and to facilitate the application 
for, and the provision of such medical assistance. Such 
statutes indicate the state-wide nature of the medical assistance 
plan and its remedial nature. For both these reasons it is 
irrelevant for purposes of eligibility in which county plaintiff 
Posner applied for medical assistance. 

VI 

FIRST CAUSE OF ACTION 

30. The decision of defendant Abe Lavine in declining 

r 

to rule on the merits of the plaintiff's hearing on the grounds 
that plaintiffs Charles and Walter Markowitz lacked standing to 
prosecute said hearing on behalf of their sister, plaintiff Posner, 
was an abuse of discretion, thereby denying plaintiffs due i 

4 

process of the law as guaranteed by the Fifth, Ninth, Tenth, and ; 

! 

» 

Fourteenth Amendments tc the Constitution of the United • 

States. 
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SECOND CAUSE OF ACTION \ 

r 

i 

• -*-h — decision of defendant Abe Lavine denying' 
plaintiffs' appeal of the denial of medical assistance by the 
Oneida County Department of Social Services, in so far as it 

j 

hela that plaintiff Posner's medical needs were being met in the • 

I 

Masonic Home in the absence of any evidence in the record to 

' \ 

such effect violated plaintiffs' due process rights as guaranteed 

by the Fifth and Fourteenth Amendments to the Constitution of ; 

* : 

the United States. j 


VIII 


THIRD CAUSE OF ACTION 


32. The decision of Abe Lavine denying plaintiff 
Posner s application for medical assistance despite the fact 
^•hat ner physical and mental condition had been deteriorating 
constantly during her confinement in the Masonic Home, Utica, 
New York, and despite the fact that the Masonic Home had not 


provided her with any medical treatmen 




-3 31 gn ad to remady, 


alleviate or retard said deterioration of plaintiff’s condition 
violated plaintiff s■right to treatment as guaranteed by the 
Fifth and Fourteenth Amendments to the Constitution of the 
United States. 


J 















IX 

FOURTH CAUSE OF ACTION 

33. The decision of Abe Lavine denying plaintiff 
ir Posner medical assistance on the ground that she applied to the 

i | 

j wrong Social Services Department office violated plaintiff's 

1 right to travel as guaranteed by the Constitution of the 

} 

United States. 

X 

FIFTH CAUSE OF ACTION 

t 

|| 34. The decision of Abe Lavine wrongfully denying 

plaintiff Posner's request for medical assistance so 

that she could receive medical treatment in a health facility 

in the area of New York City v/here the plaintiffs Markowitz 

reside violates the right of association of plaintiffs Estelle 

Posner, Walter Markowitz, Charles Markowitz and Betty Markowitz 

as guaranteed by the First Amendment of the Constitution of 

the United States. TJhe denial further impinges upon the 
•0 * , 

j constitutionally guaranteed parental rights of Betty Markowitz. 

ji VT 

I! XI • 

j| SIXTH CAUSE OF ACTION 

* ■ 

l 

35. The decision of Abe Lavine in denying medical 
assistance to plaintiff Posner violated Title XIX of the Social 
Security Act which provides that assistance shall be furnished 
• with reasonable promptness to all eligible individuals, 

42 U.5.C. §1395a(a)(8). 
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SEVENTH CAUSE OF ACTION 

36. The decision of Abe Lavine in denying medical 
assistance to plaintiff Estelle Posner on the grounds that her 

i 

brothers, olaintiffs Charles and Walter Markowitz, did not have j 

;• 

j standing to prosecute an appeal on her behalf violated fcne i 

explicit regulations and policy of the New York State 

\ 

ii Department of Social Services, specifically §§358.3 (c), 358.5 (a), 

I i ji 

‘I „ 

Jl 358.5 (b), and 358.15 (b) of the Regulations of the New York 

■ j State Department of Social Services. 


XIII 

EIGHTH CAUSE OF ACTION 

37. The decision of Abe Lavine in denying medical 
assistance to plaintiff Estelle Posner on the ground that 
plaintiff Posner made application for such assistance to the 
I wrong office of the Department of Social Services pursuant to 
j New York State Social Servi ces Law, §62 (d) was incorrect in that j 
J the Masonic Home in which plaintiff was confined was not a j 

J 

ji licensed nursing home or hospital 2»o rhat §62 (d) of the Social 

il 

Ji Services Law as it existed on March 7, 1973, the date of 

ii 

i! plaintiff's application for medical assistance, was not 

!i 

t! aoolicable. 
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XIV 

PRAYER FOR RELIEF 

WHEREFORE, plaintiffs respectfully pray that this 


38. Plain.tii.fs have suffered and continue to suffer 

i ' 1 

5 j -i ev c >u ^ cmd ij.reparable injury by reason of defendant's arbitrary, 
capricious, unreasonable, illegal and unconstitutional denial 

• f 

of medical assistance. Plamtisfs- have no adequate remedy at 

law available to tnem. Plaintiffs have exhausted their administra!— 

i 

tive remedies. j 

39. Plaintiffs have filed an action in state court I 

c ^ a ~3-2nging the denial of medical assistance to plaintiff Posner 

in order to toll the state statute of limitations and preserve * 

* 

their state remedies during the pendency of this federal action. I 

i • i 

Plaintiffs specifically noted their intent to first pursue 
this federal court action in their state court petition. 


court: 

1• Assume jurisdiction of this cause and set this case 
down for an early hearing. 

2. Pending a hearing and determination grant a temporary 

i 

restraining order pursuant to Rule 65 of the Federal Rules of 
Civil Procedure restraining the defendant, his successor in 
office, agents, and employees, and all other persons in active 

. t 

concert and participation with him, from continuing to cause 

* 

irreparable harm to plaintiffs by refusing to grant to 
plaintiff Posner medical assistance benefits in the amount to 
whica she is entitled and would otherwise be receiving except 
for the erroneous, illegal and unconstitutional decision of 

» 

defendant Lavine. 
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3. Enter a ^inal judgment pursuant to 23 u.S.C. 

§§2201 and 2202 and Rules 54, 57 and 58 of the Federal Rules 

cf Civil Procedure declaring that the action of Abe Lavine in j 
denying medical assistance to plaintiff Posner is invalid in ! 

lat it violated plaintiffs' rights as guaranteed by the First, 
Fifth, Ninth, Tenth, and Fourteenth Amendments to the 
Constitution of the United States,-Title hIX of the Social • 

Sacur_ty Act, 42 U.S.C. §1396a(a) (8); Kew York State Social I 

Services Law, §62(d); and New York State Department of Social | 
Services Regulations §3353.3(0, 353.5 (a), 353.5(b), and 358.15(b) 1 . 

4. Enter preliminary and permanent injunctive relief 
pursuant to Rule 65 of the Federal Rules of Civil Procedure. 

enjoining defendant Lavine, his successors in office, agents . 
and employees, and all other persons in active concert 
and participation with him from refusing to grant medical 
assistance to plaintiff Estelle Posner in the amount to 
which she is entitled were she determined eligible. 

5. Grant plaintiffs damages against defendant iri the 
amount of $50,000 for the pain, suffering and agony caused 
plaintiffs due to the wrongful denial of medical assistance 

and the continued physical and mental deterioration of plaintiff 
Posner which has occurred since the denial of relief. ! 

6. Pursuant to Rule 54(d) of the Federal Rules of 

Civil Procedure, allow plaintiffs their costs herein, and also 
grant them such additional or alternative relief, ! 

including payment of all monies wrongfully withheld, as to this 
Court may seem just, proper ana equitable. 
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STATS OF MEW YORK ) AFFIDAVIT OF WALTER MARKOWITZ 

COUNTY OF NEW YORK) 33 • : 


WALTER MARKOWITZ, being duly sworn, deposes and savs 


tbafc be resideo a«_ 140—33 34ch Avenue, Flushlncr, Nav. ? York; 


mar. 


he is one of the plaintiffs herein; that he has read the fore¬ 
going complaint and knows the contents thereof and that the sane 
are true of his own knowledge, except as to matters therein 
stated to be alleged on information and belief, and as to those 
matters he believes them to be true. 

N 

^ ) 

a, .ri 

/1 c— -- - /V /-<; _ 

"WALTER MARKOWITZ 


Sworn to before me^ this 
>nday oft ? *\ 1974 

11 . . x \\ .\vh Yori 

Hi, 2;.'.«072V3 

i.> iigw Y J r'c Ci'WlV 

20, l?73 
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MOTION FOR PRELIMINARY INJUNCTION 


The plaintiffs move this court for an order pursuant 

j to Rule 65 of the Federal Rules of Civil Procedure granting 

i 

I them a preliminary injunction directing the defendant to provide 
! the plaintiff Estelle Posner with medical assistance payments 
| as provided by law pending a hearing and final determination 


j of this action. 


DATED: New York, New York 

May 14, 1974 


Yours, etc.. 


JONATHAN A. WEISS, Esq. 

Legal Services for the Elderly 
Poor 

2095 Broadway 
New York, NY 10023 
(212) 595-1340 
Attorney for Plaintiffs 


NOTICE OF MOTION 


PLEASE TAKE NOTICE that the plaintiff will make the 

j 

j! above motion for a preliminary injunction before Judge Inzer B. 
j; Wyatt, xn Room 1106, United States District Court, Foley 


16a 








ii 



t • 


II ‘ 

‘I 

|| " 2 - 

j> Square, New York, New York, on Friday, May 31, 1974 , at 
j 2:30 p.m. 

! 4 

*■ 

. JONATHAN A. WEISS 
*Legal Services for the 
Elderly Poor 
2095 Broadway 
New York, NY 10023 
(212) 595-1340 
Attorney for Plaintiffs 


TO: Louis J. Lefkowitz 
Attorney General of 
the State of New York 
2 World Trade Center 
New York, New York 


: 

i 


!i 

ii 


) 
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AFFIDAVIT OF WALTER MARKOWITZ 


i 

1: STATE OF NEW YORK ) 
!; COUNTY OF NEW YORK) 


ss.: 


i 

WALTER MARKOWITZ, being duly sworn, deposes and says. 

I am the brother of Estelle Posner. ; 

When she was first sent by ny brother-in-law to the 
, Masonic Home, she understood, as did X, that she would only be ^ 

j there for a short time, that she was going there for a cure, 
and that she would return home to New York right away. 

Since that time, she has made clear to me in every way J 

that she could that she wants to come back to New York City. j 

Right now, unfortunately, her condition has deteriorated j 

j so that she cannot sign her name and express her sentiments J 


I , • 

II coherently. 1 

;i The Masonic Home provides no treatment and its employees . 

| have told me they cannot. From my investigations here, I believe j 

| th at it may be possible to find treatment for my sister that j 


ji will improve her condition. \ 

| My aged mother , I and my brother go up to see my j 

| sister in Utica, New York at least once a month. This involves , 

t a groat deal of hardship for mv mother and a great deal of ; 

;j 

;i exoense for all of us. .... 

' to the best of my knowledge, her husband has visits 

. her rarely, if at all. 


V 











! 

i • 


I am increasingly frightened by what I see happening 
to my sister end the terrible effects I see in the spectacle 
of having my mother go through physical and psychological 
suffering as a result of seeing my sister in this condition and 
the trips to Utica. I, myself, am distressed to see that my 



JOHN J S'.VICUT 
C'.o'cri Tublic. S'zta o! ile/r York 
tia. 30-31132S0 
QuaVIWi in Na’isau County 
• » >• 

Coiaaission oxpires Tlcich 20.13 ' ■ 
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j STATE OF HEW YORK } 


COUNTY OF NEW YORK ) 


: SS.j 


AFFIDAVIT IN OPPOSITION TO 
MOTION FOR A PRELIMINARY 
INJUNCTION 


TKOJ1AS R. MctOLOLLlii, being duly sworn, deposes sad 


says: 


■ I a.n» an Assistant Attorney General in the office of 

LOUIS J. LEFXOWITZ, Attorney General of the state of Sew Yor.-., 
attorney for defendant Abe Lavine. This affidavit is made in 
opposition to plaintiffs- notion for a preliminary injunction. 
Attached hereto is a copy of the decision after fair hearing 
made and entered on December 17, 1973. 

Plaintiffs are not proper parties to the bringing of 
the within action. The husband of the plaintiff is the proper 
party, and only party, in whose nar« the within proceeding nay 
| be brought. He has not seen fit to do so, and the papers are 
lacking of any showing that toe plaintiff, Lstelle Posner, 

| is not or cannot be sufficiently cared for by toe individual 
! legally responsible therefore, i.e., her husband. 
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Additionally, plaintiffs have not exhausted their 
a drams trative remedies, in that no application has been laaoe 
to the New York City Department of Social Services for medical 
assistance. See, Social Services Law, s 62.5(d), and decision 
after fair hearing attached hereto. 

Finally, there has been no showing on the papers sub¬ 
mitted on behalf of plaintiff that there in any need or necessity 
for neuical assistance to plaintiff, Estelle Posner, which i 3 

not or cannot be supplied by the authorities with whom she is now 
residing* 

For the foregoing reasons, it is respectfully requested 
that the within motion for a preliminary injunction be denied in 
'! its entirety. 


!tuO«dvj L. i.cLOuGi.Lii. 


Sworn to before me this 
31st day of May, 1974’ 


tanr. Attorney General 
;• of the State of hew York 
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m .a; 11 or of the /. 

ESTELLE PCS;.'up. 


dtc.rr.in c tic.n 5 bv the Cr.eid-j O 
■ t.": s of Secisi * Services 


ibi'CISiOh 

AE7E?. 


end lisv: York Ci: 




ierr hoarinc v/as hold - et Two "‘•"'’•id t—•• , 

- uw ‘ i *~ v; ior.<_i I.tv; York, cn I:ovs':bor 1, 

h before Michael Cinorelli. He=^im 0 £ ;i f nv r ..v«-v u.- 

* - ,! 3 « ta .hich tr.s appellant's representatives ar. 

. ‘ h - ‘- s ' Cl -V ^ra»t speared. The appeal is free, de-.err.ir.atio.es 

no Cneide County Dso^’t’r'nf nv i e-,-,,; . /, . _ - 

, u..>p.u o. -oc.al v S jvi».es (herinaftor called the Ccunty) end the 

York city Department of Social Services (hereinafter called the city) denying an applies-’ 
ror medical assistance authorization. An opportunity to ba heard having bean accorded i 

jrested parties and the evidence having been taken and due deliberation having been had, 

s hereby found: _ - 

• • 

(1) Appellant was placed In the Its sonic Kora in Utica, Raw Y or!;i by he _ fcusbs . d ! 

(fit, 1971. 

(2) Cn March 7, 1973, an application for medical assistance for the appellant was made 1 
ne County by her brothers Walter and Charles Markowitz. 

(3) The County denied the application on April 18, 1973, on the ground that appellant ’ 
iving in a hoc* where her physical end b.edicel needs are being provided for. 

U) Appellant was a resident of the City before entering the ho.te in August, 1971. Appe 

a only legally responsible relative is her husband, who is a resident of the City and 
party to this hearing. ; ' , 

(5) ?: 0 application for medical assistance was made to the City.on behalf of the appellarj 
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co 5i due 


A T 

i 


(6) A medical report on the acasM^ • f .. , 

=.' . ' 03 ' VJ 3'->3t 31, 1973, s^at^s t v —*• + s-» 

^e, nas shown r ‘"o-”-o-«i . w ' 5 the aocelle* 

r- cstoricration and «c w- 

1 c “- j. s oom .»»••• -ii ?.. » 

conduct any natters in her own behalf. ’ ^ PayfiCClly ******* 

(?) The recuest for t • 

1 v,i wP.r 121 7 

was meco by pi7 * , 

?; 0 •’■'Diin i-- - 7 ap ^W«nw»s orothere in h«r 

piicacicn for r^ir-si - _ „ • . *’ * 5 “ r “«•■>*» 

”' 1 cSS -s-ance was nsde to t'- J . r?+ 

t. Therefore, -3 * 0 x.t, o.. . ' or cn c - r ’-~ f of the cop 

J ” w wilO viry • . . h 

1 •/) >.nere is no ; ?c•, a x. 

„ >.v. 1.0 ce c! 
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' •\1, on aouulf of .vs me lx 
u*ic daughter LSVZ-.L- rOl.-K *va C 
~R m-vracswivs 

ZbWiy.:, on Lcaalf of thervsalvns 
Cnoir a is tor ihb^hL.. »'jb.«;ht, 

.a tiffs, 


- v - 


■vii L.WI&S, individually and a.» 
-c-.c.iaaioaor of tbe ,,uw York stat-j 
bupartse.it of Social Services, 
i/8 fondant:*. 


74 Civ. 1363 


MEMORANDUM OPINION 


Inis ia a notion by plaintiffs for a mandatory 
preliainary injunction direct in-; the defendant, Cotss-iasionar 
of hocial Sorvicaa of dev York (rlociai Services Law ('53L’ 1 ) 

5 11), to provide d3tallo Posner { Lstaile’) "with nodical 
assistance payments as provided by law* 1 . Movants cite Pod. R, 
Civ. P. 65. 


Medical assistance for needy persona is provided 
for in wid New York SSn at Uactxon 363 and following. 

Plaintiffs arc tha two orotkora (•.'alter and Charles) 
of f.3telle, w.io is narriec, and tie nsomer (dotty) of Latalle. 
r«.ict:iar ..Stella is horself a plaintiff is uncertain; the action 
in in era caption said to *,e brought on aer r-ehalf but in the 
coGpIair.t she is said to be a plaintiff. A r.edical report 
dated August 31, 1*373, states that .'iatalle is '‘neatallv and 
physically inconpetenC but no ccmaittee, guardian or other 
representative has bean appointed. 


.In August 13 71, nor bustard Hirvsll placed Lstalla in 
ti*e .ia3Q3ic r.one at Utica, New York. She and he had coon residents 
of ;;ev lor* Ci ty. ..** continues to raaide in tbs City and sue has 
ruaidod at the hors© in Utica since August 1371. 


fhe atatu3 of the Lena u 
r.roaaoiy an “intersodiato cars fac 
say it is a Senior Citizen health 
CwJiziitioa r»as naan found ir. di»u: 
pro-Tran of tna Ctata -apart..*iar.t cf 


nuer SSL is uncertain* 
ility 5 2(22)); 


inciiity* ^uc no sued 
it ray La part of the 
Non1th. 


covan ts 
licensing 


1:>73, 


Cn ••iaren 7 
.area for Cite I 
•JAciaa county) 
on t~*» qroviad 


, 13 73,. era t./o Nrotnura aor<liad 
In t**> thn N’lt’ldi ;?oiaity authoriri 
. ibis applicscion kjj denied on 
•hint s;u did not need radical as 3 


for .redicnl 
-•s (-/tics 
April Id, 
istance 


cucause t..a 
Vo.an. ucaiod 


hc;adi »a.-« providing it. y 
because j.iade to t.;*a vreng 


application ray also iavs 
ih-Iic welfare district’. 
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3SL 3 62(5)(d) seana to put tne responsibility for 
. edical assistance oa the public -t-alfara district in which a 
-i'J on resides and to continue that respansioxixty after seen 
.vraon aaa ae«a admitted to a hospital or other car® facility 
1 oca tad in ana tear public welfare district. Tn.ua f the State 
officials Jiava ruled tiiat an application by Lntalia for 
ca-ileal assistancei aunt be made in ;*:«w York City, rataar than 
in Oneida Country. 

The two brothers asked for a fair hearing which was nald 
on November 1, 1373, after which mere was a decision oa 
..acaaa*r 17, 1373, by too Commissioner. This decision denied 
any medical assistance on the ground that there had bean so 
application in tha Mew York City public welfare district a act 
that Oneida County was not obligated under Section 62(5}(d) 
to supply a. a si stance. 

Apparently scae action was than filed in the State 
courts but what and where it was has not been disclosed. 

This action in this Court was cocssoncad on May 6, 1374, 
and the present motion followed. v 

It seems evident that this ia no matter for the 
federal courts. Tnia is a State administrative controversy 
over nodical assistance. For this Court to intervene would 
invite tiie management by thi3 Court of tho New York medical 
assistance program - an intolerable situation, 

Thera is no general federal question jurisdiction. 

2d C.3.C. a 1331 The State has denied no federally protected 
rights. Its adninistrailva remedies ars available. One fair 
hearing has already been held and another is available in Kav 
York City. If, as movants suggest, the State officials are 
wrong about the county responsible and in which application 
should bo made, there la a readily available procedure in the 
State courts to correct the error. CPLH, Article 73 See 
Ccrr v. ites tcfaaatar County, etc., 33 ;*.Y. 2d 111, 353 b.Y.5.2d 
43! (1373)’* Moreover* It seems evident that the jurisdictional 
amount is not present. 

Thera is no jurisdiction under 23 S.3.C. $ 1343(3) 
jacausa no substantial constitutional claim is advanced. Glover 
v. ^cMurray, 437 F.2d 403, 407 (2d Cir. 1973) Moreover, tnera 
has been no exhaustion of State auainijtratlvo anu judicial 
rar-edias. 21 sen v. Eastman* 421 F.2d 563, 359 (2d wir. 1963) 

2s d.S.C. o 1337 cannot apply because tne action has 
nothing to do with "cormercw anu anti-trust regulations . 

rhi3 action in any ov-ant does not appear to oa brought 
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j/ ina ptoper party, hjm ly, i.s co 1 la or her ~-t.- rr»w < or 

guardian. itaitner tne brotuura nor the isotr.ur appear to 
proper parties. may have nc legal interest. 


oe 


Th^» aotioa ia denied and, for tn» r-uanona indicated, 
taa -lark, ia directed to cntiir judgment. diaaiasiag taa action 
for lacx of jurisdiction of ton auoject ssattor and for failure 
toe coaplaJLut to statu a clara upon whica relief can be 
anted. 


30 CIUJihidD. 

t 

Datedi June/^, 1374 

J 


idzsa a. *ya?t 

United States District Judge 
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m o t nhp 


united states dtbuucv court 
southern district of ii*:.j york 


Ij ifeTTY Id.HLOWTTZ, on behalf or herself 
ij ,'ind her daughter ES'kiL^C POJ anti 
iU/AL'iJii iwiRLO./ITh ana CHARI.: .S ii/.RhO., TTZ, 
ij pn bohciir of themselves nnu their 
bister JJ.i'J.-iLUi; POSHER 

il 

Plai ntii'f a 


'O' 



JUDGMENT 

74 Civil 1963 (IBW) 


i 1 

. !ii 


against¬ 


il |ABE LkV.TliE, individually arid as 
! CoMinissloner of the Hpw York St 


;j iv^ui.unx as lunur OX Uli! Ilj3W 

'''Department of Social Services 


tate 


Defendant 


1 « 

. The plaintiffs having moved tile Court for a preliminary 
■^1 * % 

injunction pursuant to Rule of the Federal Rules of Civil 

Procedure, and the said moti on having come* on to be heard before 
the Honorable Inzer B. Wyatt, United States District Judge, and 
|the Court thereafter on June 10, 1974, having handed down its 
•memorandum endorsement denying the said notion, and directing the 
Clerk to enter judgment dismissing the action, it is, 

1 ORDERED, .ujJUDGSD ana DECUE.'1>: That defendant ABE LA VTIFE, 
indiviaually and as Commissioner of the How York State Department 
of Social Services, have judgment against the plaintiffs BETTY 
KAHK9WTTZ, on behalf of herself und her daughter, ESTELLE POSNER and 
WALTER liARKOV/ITZ and CHARLES MARKOWITZ, on behalf of themselves and 
thoir sister ESTELLE POSNER, dismissing the action for lack of 
jurisdiction .of the subject matter and for failure of the complaint 
j! to state u claim which relief can bo granted. 


| Dated: lieu York, 

June 19, 1974 


7 CLERK /j 
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STATS 0? NET.-.' YORK 
DEPARTMENT 0? SOCIAL SERVICES 


x 


In the Matter of the Appeal of 
ESTELLE FCSN'SR 

Prom a Determination 'ey the New York 
City Department of Social Services 
to Medical Assistance. 


- - - - -x 

November 1, 1973. 

2:00 P.M. 

World Trade Center 

No. 2 Building 

New York, New York 10007 


BEFORE: 


MICHAEL CIKORELLI, ESQ., 

Hearing Officer. 


Reported by: 
Marie Hickey. 


CARROTHERS REPORTING SERVICE 

193 BROADWAY 
NEW YORK. N. Y. 10033 

3*7-2043.9 . 
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A P P E A ; R A N C S S: 

FOR THE PPPF.IL.- XV: 

Mi’s• Escel? v e Posner 

Kr. Jonathan A. Weiss, Eso. 
2095 Broadway 
New York, Few York 100if3 

Mr. Robert Caldv;ell 
Masonic Home 
Utica, New York 

Mrs. Betty Karkwoitz 

Mr. Walter Karkwoitz 

Mr. Charles Karkwoitz 


Appellant (not prese 


Observer 


Mother of Appellant 
Brother of Appellant 
Brother of Appellant 


FOR TH3 KSW YORK CITY D 2PARTK3CT 0? SOCIAL «SOTn». 


Mr. Saul Statmin 


Fair Hearing 
Representative 


HEARING OFFICER: On the record. 

This Fair Hearing was requested by Mrs. 
Estelle Posner. Mrs. Posner is not present 
here today. The request for a.Fair Hearing 
was n.ade by calendar, and, Charles Karkwoitz, 
on behalf of Mrs. Posner. 

* 

. Am I correct on that, Mr. Weiss? 

MR. V’EISS: Yes. 

HEARING OFFICER: The Appeal is from a 
determination by the Oneida County of Social 
Services, and the New York City Department of 















Social Gcrvicp^ o**>-i . 

iC ?s^ an ^ there is no one present 

fro??, the Oneida County of Social Se'v< c , e . 

there has b-^n p _. . , 

~ c •-••ary v:nicn has been 

submitted, at a previous time by that / 5 ency. 

The issue relates to the denial by both 
/gencies, of an application for Medical 
Assistance authorization, on behalf of Mrs. 
Estelle Posner. 

Am I correct on that. Hr. VelEs? 

A*. WEISS: I believe so. Though I never 
received that summary of the previous Hearing. 

hearing OFFICER: I have not checked my 
record correctly. I understand there has been 
a summary submitted. 

t 

HR. WEISS: Not to my knowledge. 

. hearing officer': The Hearing will be 

conducted In the following manner: Each side 

% 

will present Its case through the testimony cf 
Witnesses and through the Introduction of 
documents. 

Each side will have an opportunity to 
question the witnesses for the other side. 

Upcn completion of the Hearing, the record 
will be sent to Albany, where the Commissioner 


32S... Wi 


/ 










1 



9-' the S^ciD sd? r’’"‘pn t q . _ 

■ £ 1 » —Cllx Ox JiCC'pl ,,{ <| 1 

~ *->•« > •• J. J. l 

render his decision 

^ narr.e is Michael Ci.mcrelli, and I have 
been designated by the Commissioner of the Mew 
York State Department of Social Services to 
conduct this Hearing. 

o. e we proceed into the talcing of 

evidence, as such, as to the eligibility of the 

Appellant, or the determination of the /gency, 

involved, I would like to go into several issues 

which to me, relate to this problem: one, I * 

understand that Mrs Posner is presently at a 

home in Utica New Yor-i/-* t-u,,*. ~' 

iork, that she was placed 

there by her husband. 

Pm I correct, Mr. Weiss? 

. MH. WEISS: I belike so. 

HEARING OFFICER: Kr. Posner is not present. 
I unde:stand from a copy or a letter which I 
ha/e in ny file, which is signed by, Kaxwell 
Posner, that he Is objecting to this Hearing, 
and he states in his closing paragraph, "I hare 
never asked for or do I wish to receive Medicare 
for Kr*. rosner. I challenge the authority to 
apply for Medicare for my wife, or having a 
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,-Pair Hearing on r.y behalf. 


Have you seen this stafcerr°n** ?.**■> < <- c 

JTR . V.nxSS : X nave not seen a cccy c'"' t" ; 
You said that is a copy rather ar. original. 

I object to that being used, it is * im¬ 
properly here, I was given it and there is no 
relevancy,and in addition being incorrect. 

HEARING OFFICER: I believe it is relevar 
if a man Is objecting to a Hearing. He is 
legally responsible. 

MR. WEISS: It is irrelevant so far as 
it is a law who may govern or not govern, it 
quite clear under Section 366 that, Mrs. Posne 
is eligioie. it is quite clear under Section 
350 of the" Department regulations that a 
representative may apply, that is or by repre¬ 
sentative expressly as expressed in writing. 

The authorization form and application 
shew what he says is irrelevant. 

HEARING OFFICER: Well, there is a Decartr 
regulation 353.^ which deals with rights to a 
Fair Hearing, and I will read part cf it 
the following persons shall be entitled to a 
Fair Hearing. Applicants for ox’ recipients cf 
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Aid to Dependent Children, Aid to the Aged, 
Blind or Disabled, Medical Assistance for needy 
persons on He me Relief, or Veteran's Assistance 
on the following grounds:" there are then six 
paragraphs setting out the various grounds: 
one, which an appeal r.ay be taken. 

Now, an I to understand that, Mrs. Posner' 
brothers are applicants for, Mrs. Posner 0 

I • 

MR. WEISS: No, they are presenting her 
case, for their eligibility for her. 

HEARING OFFICER: In other words, they 
have submitted an application for Medical 
Assistance on her behalf? > 

MR. WEISS: They are now appealing from 
that denial. 

HEARING OFFICER: Where do they derive 
the authority to want Medical Assistance for 
their sister? 

MR. WEISS: First, anybody r.ay represent. 

HEARING OFFICER: With their permission. 

MR. WEISS: There is no requirements under 
359.15A, and 3, which I believe r.ay be governed 
in the authorization of the representative, 
there is an explicit permission. I am prepared 
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to put ons or both, either of the, Karkv.citz' s 
to testify the nature of their ccmmu.V cc- 
with their sister, which led then to believe 
that she wants to remove herself from z'r.e 
hospital, to be near them,to effectuate 
everything possible of the necessary th J — — c 
to get her Medicaid, that even authorization 
to so act for her in again and this place in 
particular, and that is even more than is 
required under the rule.,. 

HEARING OFFICER: Are you telling me a 
near relative such as a brother may take a 
woman Sway from the responsibility of her 
husband without his permission? 

MR. Y.’EISS: There is nothing about taking 
her away from his responsibility. 

The only question is,she is eligible for 

% 

Medicaid, Medical Assistance, and the answer is 
nothing to do. ;vith the responsibility if ir. 
fact she is on‘Medical Assistance, and there is 
a question, perhaps the husband should be mere 
responsible, that is then the Welfare's retert- 
ment, to go and deal with him directly. This is 
a question of whether she is eligible. The 
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answer is she is eligible. The Application v: 
Improperly denied, and I am prepared to prove 
HEARING OFFICER: Well, I am going to 
tell you that the Commissioner will, of court 
review the record, and it will be his decisic 
as to whether or not, V.'alter and Charles 


Karkwoitz, may act here or come in here. Xt 
also his decision as to whether or not they 
have the right to ask for a Fair Hearing, on h 
behalf. ' 


He will also, of course, go into everyth 
else ohao is taken here, but his decision, X 
can't answer. I don't make it, but I would 
like you to understand what it could possibly 
be. 

KR. WEISS: Well, let me point out 350.2 

HEARING OFFICER: Just a.moment! Is, 
Mrs. Posner, capable mentally of expressing a 
desires in this respect? 

KR.,WEISS: At this point, apparently, n 
When this process was started, apparently so, 
you look at Section 350.2, at the applicant 
himself, any adult member cf his family, any 
person acting in his behalf, and an, other 
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mircajD trim, i f vram*i 


Agency or institution, the application v.*?.s 
p v oporly rr.ado. snc its 1 arr *a i v x ^ n *_• 

9 c * ■* o w - i ^ - ^ »•* o.i a 

denial, and can be told with a nearing, anc 
if they properly represent her interest 

The question if a factual one, is she 
eligible or not. She is eligible, because she 
is indigent. • ■ 

^ HEARING OFFICER: I am not saying that 

the application cannot be made in her behalf, 

what I am saying, do you have anything to 

satisfy me that she has acquiescent in this, 

or had acquiescence in this; without that, I 

am sure that there is no stand here. 

MR. CAULDV’ELL: On behalf of the Heme, 

I have a copy of a letter, and it was written 

% 

to the Department of Social Services by the 

doctor at the Home, as to her condition. 

% 

I don't have the original. 

You have a copy, maybe I have it here. 

All right. 


KR . ViEISS: I present no documents what¬ 
soever. I like to state two things; the first 
is that the rules as far as an application dc n: 
require doctoring of acquiescence or official 
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to them that she wants them to go ahead and 

do certain things, which include the applicable." 

for Medical Assistance, to them, for the 

statutory authorization they need. 

HEARING OFFICER: Can they do it, in the 

face of a husband who says no? 

MR. Y.’EISS: There is nothing in- the rules 

that prevents them to do that. The question of' 

eligibility has nothing t.o do with the option 

of a husband, nor can you point me anything In 

the regulations or rules that say to the 

_ % 

contrary. 


HEARING OFFICER: Can you give me any 
legal authorization for any one to walk into a 
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•aoes t'ne rest of her family want her to 
the provision rule 35-11 ar.d 350.2 - 


arc 


CER: 

I am not 

so 

eaking 

2 o C ». 

I am 

getting pa 

st 

that. 

Who 

ti on 

to determi 

ne 

whore 

this 


woman will oe placed, the brothers or her 


husband? 

. Vi'EISS: That is not a question before 
this tribunal. 

HEARING OFFICER: I think it is certainly. 

KR. WEISS: Where is it in the Fair Hearing 
Notice, in the Notice the denial, the denial cf 
the eligibility established under 366, it does 
not speak at all on the consent or participaticr. 
of an office or desire location. The only 
question is, in fact, she is eligible. We are 
prepared to present what she has communicated 
with the, Markowitz's and too, the facts of the 
eligibility. 

The..fact that a husband, you have a copy, 

a proported copy, by her husband-has no 

relevancy. Can ycu point to me anything in the 
Statute that makes that relevant? 

HEARING OFFICER: If, Mr. Posner, is 
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financially able to support his wife, is he not j 
provided to do so? 

i 

j 

MR. WEISS: There is a separate rrovisicn 

| 

under the Medical lav:. Medical Assistance, and 

i 

there is a legal responsible relative meaning, 

Mr. Posner, again, the Medical Department must 

i 

proceed and shall proceed against him. We have 
those options to do that. 

HEARING OFFICER: I understand. Can you or 
anyone else place a burden upon a person that 
does not wish to assume that? 

f 

MR. WEISS: In the fact there is no Statute 
that talks about it. It talks about the appli- 

. I 

I 

cation and liability. We are not concerned with 

liabilities. We are concerned with the applicati 

. HEARING OFFICER: You are saying that one of 

those two Agencies should assume responsibility 

% 

for, Mrs. Posner, and turn around and tell Mr. 

Mr. Posner v:e have no care for your wishes. You 
are going to pay for it? 

MR. WEISS: V’e have no option to that. The 
question is whether or not she is eligible. 

HEARING OFFICE?.: Doesn’t he have anything 


to say about this? 
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KR. V.'EISS: There is nothing in the lav; 
that says he has to. if you have a client -- 
in the Statute, the fact that the lav; finds 


eligibiuuj without reference to s responsible 
relative, or possible responsible relative. 

Unhappiness, becor.es the-lav/; clearly that 
oneer.ore, there is a rationale and we have a 
woman who is being kept away from her family. 


and has been denied Medical treatments in the 

past, because of her husband. 

HEARING OFFICER: Are you saying she is 

not getting proper care? 

MR. MARKV.'OITZ: She is getting custodial 

care. She is being denied the medical attention 

If she was in New York City here, her‘husband 
• % 

is Indifferent to this. 

0 

MR. CAULEV’ELL: May I say. something? 

HEARING OFFICER: You are here representing 
the Home? 


MR. .CA.ULDa'SLL: I came primarily as an 
observer, and If there are statements made 
like that, I want to refute that. 

MR. V.’EISS: I want to make a pcint that 
the rationale that cannot blo~k an application 
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by the eligible . • persons by the protest cf 
someone responsible is that people who are 
eligiole need the Assistance, and they should 
have the care, and they should not try to avcl 
the responsibility by authorization. He 
should pay for her needs, and she should get 
proper placement and if the Department feels 
he should be liable, but it is his option. 


HEARING OFFICER: Excuse ice, you are 
making a statement which I think is very strar. 
He is not here to defend himself. 

,KR. WEISS: You are introducing wrong 
conclusions into evidence. A copy cf that 
proports to be- evidence, and it is irrelevant 
and should not, because of rationale. 

HEARING OFFICER: I think the rights of 
a husband certainly come into place here. 

You simply cannot do away with that. 

KR. WEISS: It does fend on what sort cf 
right he had. He had no right to put her in 


the Home. 


HEARING OFFICER: Kr.Weiss, ycu cannot gi 
a person one right and impose a burden. 

KR. WEISS: What right are v:e talking 
about? 
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HEARING OFFICER: We are talking about a 
duty of supporting. 

That is your personal opinion. 

You can make a statement at this point. 

I am simply arguing the legal points v;ith ycur 
attorney, because they are certainly going to 
be taken into consideration. 


X wish him to knew clearly and whoever 
is in this room I do not make tie decision. 

It is made by the State Commissioner cf 
the Department of Social Services, in Albany, 
and he will rule on every aspect of the matter 
It will come out over his name, in a written 
decision. 

MR. CHARLES MARKWOITZ: That we understar. 
. HEARING OFFICER: I think we have covered 
the preliminary matters. 

% 

MR. WEISS: Do you have to take testimony 

from either or both of these, the Markowitz's? 

who have communicated with Mrs. Posner, who is 
% • 

authorizing them or are you willing to accept 
the characterizations I have offered you? 

HEARING OFFICER: T S3id if you wish to 
put it in, I will take it. 
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*' :R • v:siSS: Do you want to dc it now or 
later? 

HEARING OFFICER: I would like to ask 

I 

hr. S-a»,r:in, what information his Agency has. • 
Kr Statnin is here as a representative of the 
Bureau oz Medical Assistance, the Dep a ”trrent c" 
Social Services Bureau of Medical Affairs. 
SAUL S T A T M I N, called as a witness on behalf 

of the Agency, was examined and testified as follows: 
EXAMINATION BY 
HEARING OFFICER: 

Q You may proceed for the Agency, Mr. Statm’n. 

A Yes Let me iirst state, the first time my office 
was notified of this Fair Hearing, was last week, in 
that we were told that a Fair Hearing was scheduled at 

• i 

this date, at this time. 

We have never received written notification of this 
Fair Hearing; nor have we received either in writing or 
any other form, the complaint or request for a Fair 
Hearing by Mrs. Posner, or even in her behalf, in any 
Oo.ner wrj by the Soate Department of Social Services, 

Mrs. Posner, or anycody acting on her behalf. 

Q Do you have an application? 

A No, I received the Bureau of Medical Assistance, that 

4 5a 


25 








T 


■rm 


2 is concerned with the eligibility for Medicaid or Medical 

3 Assistance for or within the City of New York area. 

4 Until Seprer.ber of ly73 , my office has not been in- j 

♦ 

; 

5 volved directly with eligibility for nursing hcrr.es, 

I 

6 chronic care facilities cr public hcries or infirmary care. 

7 Our recorcs snow that there is no application, or 

8 record of an application for Medical Assistance on the 

9 behalf of Estelle Posner, at the Bureau of Medical 

10 Assistance, at the New York City Department of Social 

11 Services. 

12 ' Q In other words, you are saying ycui* records do 

13 not disclose any application made to the City of New York, 

14 the Department cf Social Services, for Medical Assistance, 

15 either by or oh behalf cf Mrs. Posner? 

16 A That is right. As far as Medical Assistance, in the 

17 community of New York City, or for Medical Assistance as 

18 an in-patient in a hospital in New York City. 

19 • HEARING OFFICER: Mr. Veiss, would ycu 


20 


know if an application was made to the City cl 


I 21 


New York 0 


MR. VEISS: The only application that has 


23 


been made thus far has been up in Oneida Ccur.ty 


► 24 


and was denied there, and this is an appeal 


from us, but we will have testimony anyway on 
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the participation fron: New York City. 

MR. STATMIN: Well, I must request seme s; 
of a deferral, in this participation, since yc_ 
state that no application was made to New York 
City, made in, Cneida County. 

So, the only complaint o^ grievance you 
have is action taken by the Oneida County? 

MR. WEISS: Denial of the application, v.'r.c 


10 

is responsible at whal 

11 

a State-wide program. 

12 

MR. STATHIN: It 

13 

The only action taken 

14 

in Oneida County. 

15 

HEARING OFFICER: 

16 

other Agency. 

17 

MR. WEISS: Exac 

18 

not choose to be here 

19 

MR. STATHIN: Th 

20 

that was submitted by 

21 

MR. WEISS: I ne 

22 

There ray be such a s 

23 

1-3. ST/TMIN: Ma; 

24 

had been scheduled in 

25 

MR. WEISS: Yes, 


!r a Kearir.r 
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I’lR. C.f ULDV.’HLL: The Departmanr rraia a 
ruling up tnere. It does not say i ~z was cased 
on a Hearing. 

* V.xiISS: It has never been a Hearing 
ruling, there has been a denial of the appli¬ 
cation by the local county and this is what 
we are appealing from. 

• CAULD.’SLL: But, there was a decision 
by the Department. 

KR. 'STATKIH: There was a decision by the 
Department of Social Services, in Cr.eida 
County? V.'e agree on that? 

KR. WEISS: Right. 

KR. STATMIM: Do you have a copy of that? 
* KR. Cr ULDV’ELL: I have one. 

KR. STATKI.’I: Kr. Cauldwell has cr.e. Doe 
the State Department have one, Kr. 31 morel11? 
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HEARING OFFICER: I don't see a ccc.‘ cf 


a denial. 


. CAULD.-.'^LL: It was addressed to Ers. 
Posner, at the Home. 

HEARING OFFICER: I have seme original 

letters and some copies here that I arr. going tc 

shpw you in a moment, Kr Weiss. 

MR. WEISS: Again, I object to the use, 

wheth=r it hurts me or not, I object to any 

use of documents that are not the originals. 

HEARING OFFICER: You are dejecting to 

anything that is not original? 

And that file has been lost. I think 
/ ■ 

that it will be sufficient for our purposes 

at this Hearing, to accept copies of documents. 

\ 

KR. WEISS: That is compounding inaompst- 
ency with the procedure. Clearly, we do not 
know wnat was in that file before, or have 
evidence what we call the, best evidence 
rules here, and there are original letters. 

So, there is something. 

HEARING OFFICER: I will shew you what I 
have here. I have here a letter from the 

Co j nOi Department of Social Services 












1 

21. 


2 

which is dated August 30th, 1973, addressed 


3 

to the 'Jew \ork City Department of Social 


4 

Services at 1^0 Western Avenue, Albany, •' 

5 

New York. And it is regarding 

6 

. and it reads: Fair Hearing, Charles and Walter 

7 

Kar^v/Oitz, for Estelle Posner. The letter I 

8 

will show you. There were documents which 

9 

came with it. I will also show you then. 

10 

W3. WEISS: I also like to point out 

11 

these should have been given to me before 

12 

this Hearing, and they are admissible on those 

i . 

13 

grounos, as tne rules require. 

14 

HEARING OFFICER: If you wish to have a 

15 

copy, of whatever is in this file, I will adjourn 

16 

thematter and have it rescheduled at which 

17 

• time the documents contained in this file will 

- 

18 

be copied and submitted to you. 

19 

MR. WEISS: I believe that is not a 

20 

proper remedy, because it is too difficult to 


21 

have an adjournment. We i _st go ahead, but 

* 

22 

the Department has failed its obligation to 

23 

provide me with copies, and therefore, they 

\ 24 

should be excluded. 

f 

25 

HEARING OFrlCuR: Mow, I will give you the 

i 

1 


i 

• t 
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alternative. You can request on adjournment 
of the Hearing. 

1'iR. Vi£,ISS: It will work a hsrdshio. It 
v.’ill not be accepted and it is appropriate to 
have documents that were not present 


before. 


They 


HEARING OFFICER: were documents that 
were addressed to rr.y Department, an|i I think 
they belong to my Department. 

I*iR. YfEISS: The rules also require that 
they be shown to me before. 

HEARING OFFICER: I will recess and give 
you time to study. 

MR. WEISS: I would like, to have that, too. 
I would like to do my own research, and also to 
be av.are of my right to have them in accordance 
with the Rules prior to this Healing. 

HEARING OFFICER: You are entitled to all 
your rights, which are reserved under the law, 
and I certainly am not in any way trying to 
foreclose you. • I will recess for 5 minutes, 
and let you look at what I have here. 

V.'e will now go off the record for 5 minutes 

HEARING OFFICER: On the record. 
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2 

1 

*' Have you had an opportunity to exemir* 


j 

the docu-,nts Khlch i handed you? \ 


4 

l 

KR. V.'SISS: Yes. ! 

i 


5 

Hearing OFFICER: I note and I think 


6 

you mentioned while off the record, a' number 


7 

of these documents are letters, which you 


8 

yourself had drafted and in relation to 


9 

securing a Hearing here; is that correct? 


10 

> KR. WnISS: That is correct. 


11 

HEARING OFFICER: Are we ready to proceed?' 


12 

KR. VEISS: I also believe, through no 

5 

13 

fault of yours, there were other letters, and 

14 

correspondence, and I suppose they are in the 


• 15 

other file? 


16 

' HEARING OFFICER: Yes, I was In contact 

* 

17 

with ray office by phone yesterday. Ky office 


18 

In Albany, and I have Instituted a search for 


19 

the previous transcript of the Hearing, which 


20 

. Kas held t0 “e If that was not attached to 

• 

21 

the file. It Is possible that they r.ay have 


22 

that transcript.. 


23 

I.R. V..-.ISS: I don't think you have the 


24 

i 

transcript, i bought an article seven-eight 


25 

to get it. They said they couldn't find the 

notes. 
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HEARING OFFICER: I hope v:e can find 
the original file. VJe will go ahead. We are 
to the poind where you stated that the aooli- 
cation was rr.ade to Oneida County, and was 
denied by the County. 

I-CR. WEISS: We have surr.ir.ari zed that dec I si : 
on exactly two grounds: one, is where she 
resides, and the othsr is nskin^* use* o^ r, 6 < 'C’ 

Primarily, I'd like to point cut first, 
that the decision in the Hear! Dg surinary. e^e 
incorrect to numbers. When they said 360 . 8 . 

I believe they were referring to 360 .$. 

Let me also say as per a legal position 
the legal position we urged on that both 
grounds are wrong. The first ground current 
residence and this is a state-wide application, 
and which County belongs ultimately is an 
internal master. And it is irrelevant to 
where the application was made. 

HEARING OFFICER: May I clarify that? 

If I may ? 1 V/hat they are saying is that 
they eld not denj. I believe at this point, 
that one is ineligible ior Medical Assistance, 
on the ground that you are raising, which is 
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.* resloency by the Agency. That she is net co¬ 


resident of that C 


ounty, and that County of 


her residence is responsible for her ca>e- 
in the event she is eligible for Medical 


Assistance 


KR. WEISS: But, this is not a ground tc 
deny her application, saying that she is in¬ 
eligible. The o.act that she applied for one 
County, to another, is irrelevant to her eli¬ 
gibility. The eligibility was denied on 
insufficient grounds. 

. HEARING OFFICER: Kell, she is not e 
resident in that County, they do not have to 
2 ^ 3 nt /ssi.stance to her. 

MR. Y.EISS: The application says it is a 
standard program,for whatever community end 
VP to reimburse. This is an argument tc be 
made, that she is a resident there subject to 
a Supreme Court decision, including the Supre.ma 
Court decision. Cops vs. Shapiro, where a 
person in the mental house, Minnie Harold, a 
companion case, and she was p 3 c».» ?,, ^ 
house. She was considered a 

the time she was in the hospital. I represented 


-r-' *:—-- 1 


c/> . 
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Minnie Harold. I was one or her attcr 
/•nother reason all sources rr.ust be 
360.3 is not the appropriate reference 
under the charter, two of the rehab ill 


s 



, because 
tation 


laws, section 249. ills quite clear that a 

recipient has a right to choose the provider 

of Medical Assistance. The fact that they have 
to 

been one nodical facility, they could 50 to 

\ 

another one. V.'hat the full resources means 
you have to take advantage of v.’hat you have, 
where you are. You do not have-to be chained 
to one place. For 24 9 .11, it would clearly be 
unconstitutional and it would prejudice the 
freedom of a traveller and infringe upon 
family privacy. 

• 1 

So, 249 .ll recognizes the constitution cf 
compulsive situations, the fallacy is a misin¬ 
terpretation of 3^59 thus utilized the grounds 
that advised which are properly. The only 
ground before this tribunal is the appeal, not 
the denial. Both are clearly wrong under the 
lav;, and I believe references to these sections 
and references to the Court decision make it 
perfectly clear. 
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\ 

I'R. CAULDV.'ELL: I have a copy of the 

1 

3 

decision in Cneida County, the ground of the 

1 

f 

A 

-r 

denial of the decision stated on the totter.. 

! 

5 

. 

There is only one ground. 

1 • 

t 

6 

HiARXN'G OFFICER: Mr. V'eiss, have you 


7 

seen a copy? 


S 

MR. V'EISS: No, I have not. 


9 

H&ARIMG OFFICER: This is dated March 


10 

14th, 1973, and is addressed to, Estelle Pcsr.er, 


11 

at the Masonic Heme, 31secker Street, Utica 


12 

New York. 

i 

13 

MR. \vEISS: That was not sent to the 

14 

representative who made the application. 

. 

15 

MR*. 'CAULDV/ELL/ Mr. V’eiss is not purporting 


16 

appealing from that decision, I assume he 


17 

% 

has seen a copy of It. 


18 

MR. V'EISS: No, I was told there was a 


19 

denial. It suid client is not eligible, living 


20 

% 

in Masonic Heme. That is precisely what they 

% 

21 

have elaborated. 


22 

MR. ST/TKIN: Mr. V.’eiss, why was the 


23 

application made to Oneida County? 


24 

> 

MR. WEISS : Because, that is where she 


25 

resides . 


. . - 
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STA*IVIIMr You ^ti-"' < «• ^ ^cc- * ^ 

of Oneida Co- n'-v- 

Hi. V.'SISS: Yes, and in a nu~.der of 
other cases, you require residency *r ., n .. 
are in a hospital or not. 


HEWING OFFICER: I will accept a letter 
a copy of a letter from the Oneida County 
o_ Soc 1 Services, which is dated March 24th, 
1973, and addressed to Estelle Posner, at the 
Masonic Home, 31eecker Street, in Utica, Hew 
York, /nd I will introduce and accept on 

behalf of the Home, and it was introduced, by 
Mr. Cauldwell. 

Off the record. 

(Discussion held off the record.) 

HEARING OFFICER: On the record. 

While v:e were off the record, there was 


a discussion between Vr* statr* n ,-v,t • • 

i — . ouctuiTiin chg v;nicn m 


to do with the residency, and the division cf 
the State .in the Social Services district. 


Y.ell, let's get on new. 

Mr. Weiss, where did Mrs. Posner live te 
she went into the Masonic Home? 


MR. WEISS: Why don't I put Mr. Walter 
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•Karkwoits, on and go on.from there. 

H-iA!\II:g OFFICER: Very well, it is r.c‘ 
necessary to swear- the witness. 

V.' ALTER MARK W 0 I T Z, called as a witne 

behalf of the Anr^' -i , 

1 v.c:s examined an*' - r , c -^ .*»• 

as follows: 
ex; miration by 

KR. WEISS: 

* < 

Q Kr. Karkwoitz, can you tell us where your 

sister was residing before she went into the Kascnic 
Home? 

A She lived with her husband at 6700 92nd Street, 
Flushing in Queens. 

Q For how long has she lived there? 

A About eight years. 

9 Did she go from that hone directly to the 
Masonic Horr.e? 

A No, about a week before she was brought to my 
mother's residence to stay. 

HiARING OFFICER: ’.-.’here is this? 

1-3. WALTER KARKWOITZ: In the Bronx. 

V..o br her to your mother's rcslden' , '** > 

A Kr. Posr.er. 

Q Why did he bring herlthere? 
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30. 


2 

A 

He claimed he cou 

3 


Q Hcv: did s' - *" r 

4 

mot 

her's home? 

5 

A 

They came with th 

6 

tha 

t my sister was gel: 

? 

Me s 

onio Home up in T Jtii 

8 

and 

away she went. 

9 


Q And roughly. 

10 

was 

she admitted to th; 

11 

A 

To the best of my 

12 


Has she been 

13 

A 

Yes, sir. 

14 


Q Have you had 

15 

A * 

Very very often. 

16 


Q Can you tell 

17 

twice a month? 

18 

A 

I have two brothe: 

19 

is 

seen roughly about e 

20 

of my brother, Charles. 

21 

gen 

erally gees when we 

22 

two 

years, or twenty-si 

23 

have been there at less 

24 


U7.* 

n mI.i j 


>•- x^Zi'iG ccr 5 of her alone. 


;'r.e Kascnt 


^ 


^ j w 


4: ycur things. 


: ,-i Vi 
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2 week-v;h-t I cm say I ns is that either cr.ce 

3 a week; I don't mean visits. 

KR. '•••/-LTZR KAEXV.’CITZ: Not that, apprex- 
imately, x would say every three weeks. 

^ ’ HEARING OFFICER: Every three weeks? One 

7 of the members of the family would fly up there 

8 or drive up there, or go by bus or train? 

9 KH. WALTER KAREWOITZ: Yes. 

10 EXAMINATION (CONT): 

11 O During tr.e course of these visits, have you 

! 

1Z ever had occasion to discuss with ycur sister how she 

13 felt about being in the Masonic Home? 

14 A Yes, from the very first visit, she said, what am 

15 I ..doing here. I v.*ant to go home. I don't belong here. 

; 16 Q Did she ever discuss v/ith you what you snculd 

| 

17 do inoroer to help her, so that she could have the wishes 

18 fulfilled? 

19 * Yes, she asked how she could get out of there, and I 

20 told her I am doing the best. I am trying to get legal 

21 counsel. X ami not an attorney. I don't know how she get 

22 "up there in the first place. This was when she was 

23 coherent enough to understand my conversation with her. 

24 Q Can you describe to the best of ycur knowledge 


vfnat type of medical facilities Masonic Heme has? 
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1,21 * CAULDV;el L: I object to thsz. j 6crv z ! 

j 

think he in co"'p i, p'.*• *— « , . : 

oo testify to that. ! 

rJL V. 2ISS: I r. red him to the hesi. of i 

his knowledge • 

'o w • 

HiAnlhG OFFICER: You are aski* - '- 

W w/. J. V. w.ttw 

questions on the, you are getting opinions no;-:. 

f.H. ..ALtiR MARKV.'OITZ: I had a conversation 
with the doctor up there, if you want to put this 
in the record. 

HEARING OFFICER: You may relate what your 
conversation was with the doctor. 

MR. WALTER KARKWOITZ: May I relate on 
October oj. 1971, when she was there about two 
months, I went up there purposely in the middle 
of the week, so I could speak to the staff 
physician. Doctor Johnston. My mother and I 
were there, and spoke to him and he said, these 
are the records that purport the state. of your 
sister’s condition. . He wouldn't show 

them to me-. He held them away at a distance. 

I asked him if the facility could do anyt.nlr.r 
to help he:, or is it designed to help her, ?nd 
he said no, we provide custodial care, .-.e s^e 
that she gets her meals on time, and if she has 





1 

3? 


2 

-a cold, that would be taken care of; ether 



uh?,n that, v;e do not have any techn^ni 


4 

litics. He inotcated there were no rr.ebic-' 


5 

equipment to judge the severity of her 


6 

illn-us.s. V.e adr.itted her solely cr the 


7 

basis which accompanied hs w vh°n vas 


S 

admitted. 


9 

He said she could just as well be at 


10 

home, as up here, because we could do nothing 


11 

for her up here. 


12 

1CRm CAULDV.’SLL: I must object to that 

1 

13 

whole line of testimony. I think it is hearsay. 


14 

15 

• V;*L?r*R • mu i • 

^ j.hAfinua^. This is a convex 1 - 


satioh with Doctor Johnston. 

• 

16 

HSARIHO OFFICER: It Is hearsay, m see 


17 

respect. Ke do accept hearsay. Cl course. 

* 

18 

we must have other facts. 

• 


19 

MR. C.fULDVZLL: It is not binding upon 


20 

Doctor Johnston, because he is not here tc 


21 

answer. 


22 

ur.iuar.: Hearsay * n *- =von * *. 

, w */ ^ ^ • w 1 > • C • • •* 1 ^ 


23 

is given the weight it deserves; in effect. 


i 24 

that is all. 


25 

SX'I-INV TIOH ( C0\T) : 
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1 


Q During the course of these past pw 


\ .op *• r -• * 
- wC * w j ■ 


you have any knew ledge as to hov; often Mr. Posner has 
visited Mrs. Posner? 

/“• Yes, because v:e visit so frequently, v:e have had 
the opportunity to be acquainted with, Mrs. Yva.es and 
Mrs. Suzzy, who are staff nurses. * V.’e ask them eve^-y 
tirr.e, has Mr. Posner corr.e, visited my sister, Mrs. Pons 
and no one has ever seen him up there over the course c 
the twenuj— six jTiOntns thet my brothers nave gone uo 
there. No one has ever said they saw him. Once, oerha 
once, somebody might have seen him. 

MR. CAULDNELL: Again, X must object to 
this line cf testimony. He is no"> competent 
to say whether he has been there or not. 

MR. WLTER MA.RKV’OITZ: May I say this? 

• \ 

HEARING OFFICER: I v:ill overrule your 
objection atthis point. 

MR. V.'ALTER KARKVOITZ: Sir, the staff kr. 
us by sight. 


HEARING OFFICER: V.’e won't have tc go i: 


that. 


EXA NTNATION (CONT): 

Q Could you tell us hov: far the Masc.nic Heme 
is from, where you and your brothers and mother 1 
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1 


o 

A 

^ SSj =-abour. 300 miles. 

•> 

o 


Q Do you know if v-ru-r* «: *«-»•«« . 

juui sifter nns any preperry cr 

4 

a see 

t£ ' or SRVin £ s or money at this moment? 

5 

L. 

Well, I'knew she had a considerable amount of asset 

6 

when 

she lived with r.y brother-in-law vh^ . 

j.d... Vina*, napperec. 

7 

I don't know. 

8 


Q Do ycu know if she has on-- „„ 

oi.c nas anjf assets new? 

9 

A 

^ s far as I know --- 

10 

• 

I,5R * CAULD "SLL: I object to that, because 

11 


I don't think he has the knowledge. 

12 


HaARXilG OFFICER • w<=> <? = ■? j i. ., 

He said to the best of 

13 


his knowledge he knows. you Bave tK0 Ens ., ;er ._ 

14 


She has some assets, but you don't know whether 

15 


she has them now. 

16 


MR. WALTER MARX 1 ,, OT 7 , ' 7 - t 

J.HMA..UI1Z: % I am sorry. Right 

17 


now she has nothing. 

18 


HE-RIN3 OFFICER: Kow do you knew that- 

* * 

19 


“• WLT3S WRKl"0ITZ: She has nothing. 

20 


She is in a room. 

21 


’ i " r ”' Does anybody have the power 

22 


of attorney to represent Mrs. Posner’ 

23 


Hu-.RI.,'G OFFICER: There is ,. 

24 


went over that, there Is nothing to be presented 

25 


°° r ' C ' 1 was tr -> ln s to get some authorization 
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l0r ' i'.rs. Posner to be represented here, ss 
I staged at that point, the Conor.!ssione~ v; f 'l 
rule cn that issue. 

EX£KIN7 ?IC:< (CO'sT): 

Q Pursuant to that, under rulings 53.15 3, is 

your sister csn^b -1 ° of' ~ , , 

1 —o—«o ^ v.riuu^n sutncrizeti cr'' 

A (No response) 

HEARING OFFICER: Just a moment! 

^^ until X have something here to s*^ov» 
medically that she is or is not. I cannot take 
her word for it. 

I'K. V.'EISS: You have a letter saying that 
she is incompetent. 

H^ARIKu OFFICER: I will take the letter 
if you will accept it, because I will not 
take his statement, because I don’t think he 
is medically capaole of making that statement. 

KR. V.'EISS: You can observe that is not 
a medical judgement, it is a state - ' a r*■ r*' 
observation. You can see if sc”° v 'c' ! i c 
incapable of writing, i r u '-tv.* -h c ^ 


rx *"■ - /•« n 


HE.- Et 'Ij OFFICER: Well, you arc; s pea kin: 
their physical sci_ity? is that what you ar; 
getting at? 


•-r* 

•*t> w 
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• 

37. 


2 


KR. WEISS: Yes. 



3 


HEARING OFFICER: You can testif. w'-'= “ 

J J w - 


4 


oav: your sister do. The que 

stion again, please. 


5 

EXAM 

ihatio:,’ (co:;t): 

1 

6 


<3 Have you observed or tried t 

1 

o discuss with ■ 

7 

your 

So. s~er signing her name to any documents? a 

8 

A 

Recently, yes. 


9 


MR. CAULDV.'SLL: May I a 

sk atvhet point in 

10 


time on that? 


11 


MR. WALTER KARKWOITZ: 

On my last visit. 

12 


It was 4 weeks ago. 


. 

13 


MR. CAULDWSLL: That was October, September 1 

14 


or October? 


15 


MR. WALTER MARKWOITZ: 

It was on a 

16 


Saturday, I guess. 


17 


• HEARING OFFICER: Just 

a moment; You are 

18 


saying about three to four or five weeks age? 1 

19 


Now, what is it you wish us 

to know about her 1 

20 


physical condition that you 

saw at that time? 


21 


MR. WALTER MARKWOITZ: 

She is incapable of 

22 


writing. 


23 


HEARING OFFICER: What 

do you mean by 

24 


'incapable of writing’? 


25 


KR. WALTER MARKWOITZ: 

I asked her a 
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33 . 


3 

4 

5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 


question, could you sign yourrp.-a, and the 
pencil fell cut of her hand. 

K:v-RI.JG OFFICER: You are speaking cf a 
physical act, that you saw? 

luJ. Y.ALTiR KARruvOITZ: Yes, sir. 

V/iilSS: I have no more questions. 

J’iH. CAULDV.’ELL: I didn't intent to parti¬ 
cipate, tut I can't let some of these statements 
go unchallenged. 

• V.EISS: Let the record reflect I cVT^" 
no objections. 

CROSS EXAMINATION 
BY 101. CAULDV.'SLL: 

Q Mr. Markwoitz, when you go to the Home, do you 

go to the Supervisor's office and te*l them you are there? 

A No, at one time, we stopped because he is not there 
on the weekends. 

Q You could still go to the Administration Bui loir.; 
an^ reporo ;>ou are visiting your sister. 

A We could, but v;e don't. 

o Y ou don't? 

A me uilcing ■ here r.y sister is, and the /dministrati: 
Building is half a mile away. 

^ r •■•o. oD, what I am asking you, co you re 
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39. 


2 

3 

A 

*T 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

I 

24 
25 


right to trie building where she is, so thet the cfficia s 
at the Here don’t knew you are there? 

A Veil, the registered rursss V nev; she is there. 

Q A moment ago, Mr. Posner, you said was never 
there. You don’t knew that at all? 

A Mr. Cauldwell, the registered nurses on duty, Mrs. 


i 

! 

! 

i 


Evans, ano Mrs. Buzzy, and several other nurses who knew 
us, we think they have some standing in the facility, 

• i 

and th$‘ told us they never saw him. 

Now, you can ask them. 

Q You don’t know of your own knowledge how many 
times, Mr. Posner was there? 

A All I know,' Mr. Cauldwell, is what they tell me. 

May I just continue for one second, sir? 

Mrs. Evans, who is the floor nurse and has been cn 
the floor with my sister about a year and a half, knows 
my mother. My mother calls very frequently. My brothers 
go very frequently. She has told us that, Mr. Posner 
doesnt exist. 


Mrs. 3uzzy who. is ncw taking her place, a registered 
said 

nurse, they were very few visitors. 

MB. CAULDV.’ELL: I object to that as being 
not responsive to r.y question. 


HEARING OFFICER: I don’ 


see w.nat rerevnr.z. 
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this h=> s v» _ 1 

" ~ ar - 6 e^-ir .2 second and third ha: 

opinions, or statements as to whet™ c- —- 
he has been there, cr is going tr■■*"=■ 

I see no relevance at this rcint, = s to 
his oeing there or not c a in~ ^h , ' i '^e 
CROSS EXAMINATION’ (CO.VT): 

Q I have one or two no re cuestions Tt - nj, 3 *- c 


8 


Q I have one or two 

9 

ask 

- 

10 


Do you know how many ye; 

11 

wer 

e married? 

12 

A 

Thirty three years. 

13 


Q They have two chile 

14 

A 

Yes. 

15 


9 Do you know their z 

16 

A 

Daughter born 1943 , she 

17 

was 

born on 19^7, this Decent 

18 


Q . Do they live in the 

19 

A 

I have no idea. 

20 


C Have they been conn 

21 

to this matter? 

22 

A 

Very indirectly. 

23 


9 Any reason wh j y ou 

24 

A 

V. e don't know their numb 

25 

s on 

1 ^ “0 California . v.'e don 


■eference 


i rt G c r. ■; 


’.e Is. 
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I'.R. Ci-ULD.’i ;CLL: I would 11 V o j- c 

,k '-' ^ ^ QW u o..“ 

recoin straight. /• record of property 

assigned to Mrs. Posner, this is recuired v.r — 
they cor .5 into the Hots. 

• S. I woulo liiCG to hev° th^* - * **■ 

the re^o. d. This will demonstrate she has no 
assets. 

J'TR . C/ULDi 1 .ELLj Whatever ?s co t c • i*" c o— 
strates she has assigned to the Ho.r.e. 

HEARING OFFICER: Off the record. 

(Discussion held off the record.) 

HEARING OFFICER: On the record. 

While we were off the record, there was 
a discussion relative to a document, which I 
have before me, and it is an assignment., which 
bears a signature, Estelle Posner, which is 
notarized and it is dated July 23th, 1971 . 

hr.Weiss, is there something you wish to 
say about this document? 

KR. WEISS: Yes, I would like to have this 
in^rcouceo into' evidence, which ' 5 nti''""e r ' 
has no assets. Tr.is document assigns all 
assets as of July 31st, 1971 , ln order to 
establish her eligibility for Medical /-sciEtar.c* 
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U2. 


'.p OVCI*i S fisc! 


H—OFFICER: You v: 1 sh this as an 

Exhibit . 0 

'■-R. V.'EISS: Yes, please. 

HEARING OFFICER: Ar.y objections to it? 

ty.. CAULDV.'ELL: I object to it being an 
Appellant's Exhibit. 

HE RT.h’C OFFICER: I will accept anc mark 
as an Exhibit produced into evidence, by the 
Masonic Home, and introduced by Mr. Cauldv:ell, 
the document is. Masonic Home Exhibit 2, for the 
Home. 

(Above described marked as Exhibit 2 
for the Home, in evidence, 
as of this date.) 

MR. STATEIN: I have a question on the 
document. 

MR. CAULDV.’ELL: It is merely a copy, I have 
the original on file. 

MR. ST ATE IN: V.'hat does it reflect as far 
as- 

MR. CA ULD.-.iLL: V.ell, some statements 
teen made that she was ccerced into the Masonic 
Home, and she voluntarily assigned her prccert, 

MR. «p..-.ISS: I don't V. ncv; v.'hat relevancy this 

has. 
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20 
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23 

24 

25 


KR. CP ULDV.’ELL: I have one more ci:e;;icp.. 

Kr. Valter Kerkwoitz, the last time cu 
.•.ere ohe:e about four weeks ago, she was in¬ 
capable of writing? 

KR . Vi /' LT JjR I’.AR.\V. OITZ: Yes, sir. 

I'.R. CAULCY'ELL: V.’h3fc was her rr.ental 
condition at that time? 

(No response) 

HEARING OFFICER: Are you asking him fer 
his opinion? 

KR. CAULDV'ELL: Let me rephrase it. I 
will withdraw that question. Did she understsr 
what you were saying to her? 

(No response) 

KR. V.'EISS: I object to that. 

HEARING OFFICER: Again, this is going to 
call for an opinion or possibly. a conclusion on 
his part, whether she did understand or did not 

KR. CAULDV’ELL: I withdraw that question. 

I would like to offer into evidence a letter 
written by Doctor Johnston of the Kasor.ic Heme. 
A copy of this was presented to the Supervisor 
of the Home, regarding Krs. Posner, dated 
August 31st, 1^71, in which the doctor states 
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25 


44 


her ner.tr>! and physical condition. 

Iffi. V.'I-ISS: Cculd I inquire why 
have the original of that? 

KR. C f ULDV.'SLL: Because it went 
Superintendent of the Hone. 


: on c 


tc tne 


HEARING OFFICER: The letter to Mr. Pollic 
w as dated Septender 7 th, 1973 . 

Off the record. 

(Discussion held off the record.) 

HEARING OFFICER: On the record. 

I-jr Weiss, do you have any objections to 
this letter being introduced into evidence, on 
behalf of the Masonic Hone? 

MR. WEISS: Mo. 

HEARING OFFICER: I will accept and nark 

as Exhibit 3* for the Masonic Home, a letter 

bearing the date August 31st, 1973, and it is 

% 

a copy of a letter, I should say, ana addressed 

to William 3renizer, the Superintendent at 

Masonic Here, Utica,yew York. It is frer. 2 

Doctor A. 3 . Johnston, Medical Director. 

(Above described marked as Exhibit Z, 
for the Home, in evidence, 
as of this date.) 

MR. ST'-TMIN: And I pursue a series of 
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2 

^5. 

question- concerning the reasons why v, s 

3 

Posnor v:rs transferred to Kasontc Hcr.e, as 

4 

opposed to seakins care in new iTork City,cr 

5 

anyother jurisdiction? 

6 

HEARING t v. 

X have no v:ay of 

7 

knowing why or what happened. 

8 

1*3. ST AXY.IM: I am asking Mr. V.’alter 

9 

Marj.nOuZj since he was involved with his 

10 

sister's care. 

11 

.. ilSS: V.hy is that relevant to this 

12 

Hearing? 

13 

KR. STVIY.IN: I am interested why this 

14 

facility was considered for her care? 

15 

KR. WEISS: What would that have to do 

16 

with her eligibility for Medical Assistance? 

17 

KR. ST£TaIN: It fixes New. York City for 

IS 

the medical eligibility, and h?r constituency'. 

19 

Iffi. WEISS: I submit it is irrelevant. 

20 

HEARING OFFICER: I don't see the relever.! 

21 

at thispoint. Do you have any other questions 

22 

of Kr. Valter Karkwoitz, Mr. Weiss, or w~ c-* 

; 23 

Markv.citz? 

1 24 

J^R. k^ISS: No. I would like to examine 

25 

Kr. Charles Ka r : w o i t z. 










C H A R L. S hi A R K V? 0 I T Z, called a s p. witness ; 
behalf of V.ne .*ppellarib, was examined and testified 
as follows: 


EXAMINATION BY 


MR. W2ISS: 

Q You heard your brother's testimony, is there 
you would like to add to it, or anything you would like 
to say? 

A No, by and large, my brother has stated the situation 
as it exists. Her medical condition, the frequency cf 
our visits, her pleasure of seeing us. 

Unfortunately, she cannot express herself the way 
she was able to when she was first admitted, tut the 
look on her face - 

Q Were you present when, Mr. Tosner came by to 
take Mrs. Posner to the Masonic Home? 

A Yes, it took place on a Sunday. Mr. Posner came, and 

% 

took my sister into the bedroom, spoke to her, and. it was 
impossible not to hear her and the conversation and the 
gist of it. 

It was- 

MR. C: ULDY.’ELL: I object to the ccnvorcatis 
because between two other persons. 


MR. V.'EISS: I think it is very relevant. 
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14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


-what her an~ 5 r 

•*.C.L>. t _i,lon 2 Ej „ o \s a n t t ■' o ^ 

authorisation cv-= .. 

*'• ^.»a v.r.nos tne.v. to get her, 

the reason Ir.Dli«* i o *-hot- 

* w ^ ^ vr.au s p. e v;-3r;tr. up th^ ~^ 

With defeatist expectations, i want hirr. to 

speak acout the expectations h° _.. t 

time. 

KR. C/ULDV-SLL: Unless, Mr. Charles 

KarkWOitZ v;££ in their presence anS 

heard this conversation. 

Where were you, ,.; r . Charles Kerk*oitz? 
Iffl. CHARLES KARKKOITZ: Three feet av.aj-. 
HEARIKO OFFICER: ,. !r . Kark.voitz, you hear 
your sister and her husband discussing her 
going'to the Home? 

KR. K/'RKV'CITZ: Yes. 

MR. C.cULD.-.'RLL: 3efore we continue, he 
said a while ago, Kr. Posner took his wife into 
the bedroom. He said he overheard. I don't 
knov; how he overheard 

KR. I'y RKV.’CITZ: I was just from here tc 

here. 

H:'..'RI.’G 0??IC2R: In other words, Kr. 
hark*oitz, your sister and your trcther-i.n-iav; 
v.cre eight to ten feet in your sight? 


76a 






1 


i-m . ur.AnL£S KARXV.'CTTZ: Yes. 

EX/MENATICh’ (cc:;?) : 

^ 10 " n cf your knowledge, what die you 

overhear between them? 

P V:J Mother-in-law told r.y sister don't worry, they 
are going to take good care of you. They are going to 
help you ana make you tetter. 

Q Anything else? 

A That was the general tone of the conversation. The 
nexu morning tnay .came for her, Monday 

WR. STATMIN: V.'ho came? 

I'iR. CHARLES I'jARKl/OITZ: The daughter 
and huscand, and the son was in California. 

HEARING OFFICER: The daughter and the 
son came and took her and brought her to 
Utica? 

• MR. YvALTiR MARKV.'OITZ: I have one state- 

« 

ment to make. Mr. Cauldwell mentioned something 
Usfore tOGuu insinuating that some ways she was 
coerceo in .0 going up there. She was p^^su'd^d 
at the time, because she wanted to get better, 
and h_ -old me that she probably would have to. 
be up there more than six or seven months, 
because or the type of care she would g°t t , v- r *j 
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would rive hn r . ■ 

nCr ‘^-cazlcn. They would give he .- 1 

f ' !, ‘ C ''^UV.'SLL: I object. ' 

*■ 

. V; J.X3S : YOU *"• n r> - ■> , . 

e £ -tegsl oujoe tiers? ' 

State th “ »esal objection. 

l-s. C/ULDWELL: I think this witness i S 


incapable of testifvi *■>-« *■ 

J **• 1 ^rS ^ 


c0 a subject of thi: 


sort. 


Hearing omess: 1 don't see the relevant, 

m - BErSS: The relevancy, why would she 
authorize them to remove/from Kesonic Home, 

and apply for Kedical Assistance? This is 
the motivation because of her defeated expec¬ 
tations by the statement by her husband, and 
her family, and herself. 

hearing GTOC2R: ,.- r , V;e i ss , „ have „, t . 

gotten tnis f* pt* v p if 

je< " l-.nere do your clients 

v.ish to take their sister? *• 

KB. WALTER KARKWCITZ: I would like to 
have my sister in a nursing home in the borough 
of ;.ueens. So, we could visit her. she could 

see us and Ke could see her, and as I stated 

before, sh r * ■? e inn „. 

' ls 300 r.iles. My ro'-'o--- i c c = 

1 v inti v.,v* iS Co 

years old. Ky sister expressed the very first 
week that she did not want to be up there. She 


7 






1 


4 

5 

6 

7 

8 
9 

10 . 
11 
12 

13 

14 

15 

16 •' 

17 

18 

19 

20 
21 
22 

23 

24 

25 


is unhappy, I c?n see u in h 

J *• *- • 

y,*o o > 7** p,. .___ _ 

• u/ULD.\ j.^L: I object. 

WALTER K , R K v: 0 I T Z, recalled as a vttne 
on ber.alf of the Appellant 

w?.s a urtner examined 

and testified as follcv;s: 

examination by 
hearing OFFICER: 

51 Mr. Karkv.oitz, Khan you say, each tlr.e the; 

you have seen your sister, could you tell r.e her physL 

condition? Was she In your opinion in clean clothing? 
A Yes. 

Q In y °" r “Pioioh, did she look as if her 

physical needs were being met? 

* • • 

I say physical, such as change of clothing, food, 
rest and material things? 

A Yes. ..... 

«!. How, if your sister is Moved to a hcr.e in few 
York City, is it in the belief that there is Medical 
assistance available in Ke* York City, which she is not 

.receiving where she is now; that will possibly help he: 
own condition, mentally? 

A It is my belief, yes, sir. 

* oxf V.nen you say mental assist? 

you mean medical care? 
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HS, ' SI:; 3 0??ICES: X roan Bed leal cars. 
EX/KIXmox (OCv.’T): 


Q Do you believe there is nor 


e care available her 


which is not available v;r 


nere she is? 


Q V/hat type of care, please? 


Neurological care. 


Q You believe it is not available where she is? 

I 

P I know it is not available. 

MR. CAULDV.'SLL: I object to that. 

Q How do you know it is not available, have you 
inquired? 

J _ yea, sir. We have Inquired, and I have measured the 

I . 

type of care that is available. 

Q Are y0U soins to P l£ce Your sister in a medical 
institution or a nursing home? 

A If v;e were successful, we would piece her in a hos¬ 
pital, and determine the extent of her illness, and if 
anything can be done for her. Doctor Johnston told me 
and my brother thatIthe Home where she is now cannot do 

anything. Is a matter of fact, they don't hnow or have 
the equipment. 

• C.f ULC/.’SLL: I object to f-'e c<-t T n-or^ 
Arc you saying that the nursing heme in New York 


25 





1 


1 

• 

. 

5?- 

f 

2 

would bo better c-,, > n 

- . u J* K y *• u ; 


3 

A I d i c n 1 1 s ?. y t h a t, sir. 


4 

° Then ' h0 '- can you say that, sir? 


5 

6 

. CH.-RLES KARKWOITZ: If she v.'e " 3 > a 

WC would go directly to the Doctors to see her 


7 

in the nursing hcr.e. 


f 8 

Q Have you inquired from the medical authorities. 


9 

lf y ° U wish in the Cifc y Utica, as to what care could 


| 10 

be given to your sister, or what programs could be h=d 


11 

fOj. y our sister uo th^re »«- +-y, ,, 

, a_ to her condition or any thins 

j 

1 12 

along that line? 

. 

* 

3 

A No, sir. 


1 4 

Q In other words, you don’t know what is available 

• 

1 ^ 

there? 


1 16 

MR. CHARLES KARKWOITZ: We are not there 


1 7 

to supervise for her. She is there and we are 


1 18 

here. 


1 9 

MR. WALTER KARKWOITZ: I know all the 


l 20 

prominent doctors iik<= in coin*- -a-,„„ • 

v. - x n iain^ 33rnacas, cr-iy 


1 21 

located in jj»w Ynr>i» *-», T u _ 

• xo.r. civ.y. i have Doctor SI arc. 


1 22 

v.hc is a neuro-surgeon in Hew Yo~'s ^ 


I ^ 

Incidentally, v;e have made an arrangement 

. 

1 ^ 

to have her taken to Bronx Daily liedical Center 



to the doctor. 
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53. 


2 


Kr. Posner said n 

j 


her -o see 1f their eo 

4 


I think it's related t 

5 


better taken care of. 

6 


Y. r ith all due reap 

7 


to New York City, whic: 

8 


percent better facilit 

9 


HEARING OFFICER: 

10 


\ 

You have nothing ' 

11 


(No response) 

12 

EXAMINATION 3Y 

13 

KR. 

WEISS: 

14 

(or 

Mr. Karkwoitz, Charles) 

15 


Q Have you made an invesi 

16 

leading neuro-surgeons are in the 

17 

A 

Yes. 

18 


4 Where have you located 

19 

A 

In New York City. 

20 


Q Any v.’here else? 

21 

A 

Nowhere else. 

22 


HEARING OFFICER: 

23 

* 

made any investigation 

24 


in Utica? 

25 


KR. WEISS: He tes 


up to c’nto. 
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54. 


2 

that was where the best neuro-surgeons vere. 


3 

and they are here in Mew York. 


-4 

*~r 

' 

'~ ' J Ojtx^aR: You also wish to have 


5 

Your sister down here for availability? 

6 

■ 

KR * CHARLES iYARKV.’OITZ: On a ccmoassicrate 

7 

basis. It's not that I want her down here. She 

8 

asked to corr.e here. 

9 

MR. CAULDV.'SLL: You didn't state that she 

10 

said that. 

11 

MR. CHARLES MARXV.’OITZ: About two years 

12 

ago, she could not ask me now. 

5 

13 

V/hen we talk to her now, her eyes flutter 

14 

and we see a little sparkle. 

15 

MR. CAULD.-.SLL: That is purely speculative 

1 6 

MR. MARKWOITZ: She has her facilities. 

1 7 

She devours this. ... 

1 ^ 

MR. CAULDVSLL: I object . to this as being 

1 19 

irrelevant. 

I 20 

MR. V.'^ISS: I have no more Questions of 

; 

1 21 

hr. Ii 2 l.., Karkwoxtz. Do you have anything 

1 22 

iou'a like to add, Mr. Charles Karkwoitn? 

1 23 

I - .R . Cr.f-r.LiS hAR.-CV'CITZ: V.'e mentioned the 

1 24 

fact that she would have access to better 

l 25 

medical care. :-nd with all due respect she hzz 
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53- 

^v..j nnpp v to see us cn our visits ■= — - 

3 


~ ' L ■“ c- pleasure trot sho derives C"-" 

4 


f.eQe-eriv visits, which are e x t r o t =* 1 v 

5 


emotionally and physically. 

6 


X c„n /e* j.i , chat by the phene cel^s 

7 

8 


HEARING OFFICER: In ether words, cart cf 


your desire to have your sister down here, is 

9 


because it is a burden cn you to go to see her? 

10 


1-7?. CHARLES KARKV’OITZ: It is a burden 

11 


for her not seeing us. 

12 


HEARING OFFICER: You are not answering 

13 

. 

my question. 

14 


MR. CHARLES MARKtvOITZ: It -deprived her 

15 


of our visits.If it wasn't a burden, she would 

16 


see us every day of the week. 

17 


HEARING OFFICER: it is a burden on you 

18 


^9.nave your sister up there 0 

19 


HR. CHARLES MAHKNOITZ: Yes, very definite! 

20 


sir. 

21 


Hi-EING OFFICER: You and your brother 

22 


be He vc as you have said before, there are 

23 


medical facilities here that can be used? 

24 

f 

MR. CHARLES HARKV.’OITZ: Hopefully. 

25 


MR. V.alSS: I have no more questions. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 

25 
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MR. 

CAULDFSLL: 

I would like 

to make a 

stat 

■ o y r» p 

L /\ 

1 ^ i cr re 

rccrd. 



Thi 

2 patient c-n 

re to the Masonic Here, 

Mrs. 

Pos 

ner, was pro 

viously in the 

Fluc-M r- 

Hosp 

ital 

in the City 

in 1970 for a 

period of 

appr 

ox i r. 

ntely a few 

da.jS, out she \ 

•as under- 

goin, 

O 

- 

■ 



MR. 

WEISS: Are 

you testifying as a 

v.’itn! 

5SS? 





MR. 

CAULDWELL: 

I am making a 

statement. 


MR. 

V.'EISS: I object to this’;-; 

hole line. 


MR. 

CAULDWELL: 

I have to lay 

a foundation 


HEARING OFFICER: 

Mr. Weiss, I 

am going to 


overrule you. *' 


KR. CfULDV.'SLL: I have here before ire a 
photo-o,.y of a hospital record, froa Flushing 
Hospital Kedical Center, which.shows a,.Krs. 
Fosner was in there for tests, and examination 
and X-rays, and I'd like to mark this for 
identification, nzo, I would like to state 

2 nd I don’t think <-r=.*- . 

..~ J . e - ss w*la depute 

or CRibeiy else there v:ss an inquiry r.nde of 

sending X-rays, and records to a d—c _in 

California, a Doctor Chater, and the Kascnie 
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1 


d; . 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


.-Hcr.-.c s. 

o- ---v. o O wh 1 S r. >i ■; <- _ . 

- ° * ~ n ~* lo snowId - ^ 

I’*r . Po^.*". , 5 v. » T 

~ p -~ sc '-srood. v.'c- h- _, < 


that 

the x- 

* - j S 2C Cr.G 

Fascnic He 

avail 

able o 

her head. 

In fact. 

there 

were 

p ny X-ray s a 

vailable. 

this 

Doctor 

> and Mr. p 0 

sner. nice 

3 — C v 

the r 

scores 

-ro~ Flush! 

HP* K '' c;*• ^ 


17 

ROBERT C A 

18 

behalf of the 

19 

as follows: 

20 

2XA FICTION BY 

21 

H e ; r i:; q off i c er : 

22 

Q I am goin 

23 

Caulev.ell. Lo j ou - Q 

24 

is contributing any 

25 

^ Yes, he is ccrh 


think, he c p,_•, , , 

* ~ ■" ec by the voi- „_•, - . 

w ° ^ v . 3 0 ° 

released to be sent to this docto- =~= 
was the end of* the 

I understand ?rid**y SOTO f hJB 

*'—» so..:3ohinc Vis tpi'* «■*. 

™ e t0d2y ' Kr - Valter Karkwoitz, ic _ have been 

in consultation Kith'then,, but this Jalifocn-a 

proposition did not E= thnou s h, but Boc to.- ^ 

Slarr.o, took the vs^t- j. 

*' dl u c - Doctor Chatsr 




!rs. Pcsr.er 


- r. 2 s ur. c f 
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2 $2,500.00... 

3 MR. WEISS: 

4 contri'euticns? 


Ccu 1 c y ou c osr.plie pn_. rr.er.t s cr 


Mr*. CPULOWELL: For the benefit of the 
Horr.s in general? 

I-H. WEISS: Clarify that, please? 

MR. CfULDWSLL: Contributions for the Kozr.e 
for the benefit. 

MR. V/SISS: I object. To v;hat purpose is 
it being used. It appears to be a contribution 
for the care of his wife. Is it the type of 
contribution I could rr.ake to Albert Einstein 
' Hospital? 

MR. CAULDV’SLL: For the general use of 

the Home, it is for her benefit as well as 
* % 
everybody else’s. 

EXAMINATION ( COX’T): 

Q Does the Horae bill at all? 

;• There are no bills. They are expected in indigent 

status, and I find when I look over a copy of the record. 


that 

she race. 

the 

application when sh 

Horae 

, she was 

the v, 

rife of a Mason, and 

and 

she listed 

the 

fact that she had a 


Q Mr. Cauldwell, is that Horae licensee by the 
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1 


State oT New York? 

A Definite]y 

^ tj po or i c^^ 6 * a r*r <• * * 

K '-'i -ncen.e dt you have? 

^ A s Tar as the hc^ai ’■pi -5c 

no^px.ai is concerned, it used to 

be a home and ? ^ 

' no -r > -^al. So far as the hcspit=>' *c 

concerned, it is not licenced as a hospital as suchf 

38 f ° r perrorr ' ln S operations, usually the care that gees 

Kith a hospital, but it is licensed as a senior citizen 
health facility. 

It has an infirmary, and every service rendered 
except for operations. 

Itf*. V.iISS: V/ho gave you the license? 

KH. CPULDV.’ELL: The State of New York. 

J»R. WElcS: What Department° 

m. CAULDV.’SLL: I think the Department of 
Health. 

: J,:R - WEISS: You don’t know. 

CAULDWELL: This is my best recol¬ 
lection. The Department of Health. 

I-H. V.aASS: In other words, you have what 
is called a hospital, part of ohe heme? 

HH. C/ULDaSLL: To the extent o’ t^a-«-- 
oral necessities and things of that sort, if 
anything serious occurs, if an operation occurs 
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T 


6: 

2 


: .they send then: to Utica 

3 

EX.’- 

kination (cc:;r): 

j 


cn ^* r --j Tor senior citizens': 

5 

P 

No, there is a sect!cn that is. 

6 


Q V '' hSt pars of «» facility lE( Krs _ Pc$nir 

7 

r 

In the infi r .- ? .ry or health facility. 

S 


° * 8 3 Ucens * 3 facility, your Hon* undergoa: 

• 9 

periodic examination by the state of Kew york? 

10 

P 

Yes, sir. it is. 

11 


Your license is in order? 

12 

P 

Yes. 

13 


HEARING OFFICER* nnt. *- 

Nov., to summarize 

14 


somewhat, Kr. Weiss, it i s JOU r contention 

15 

- 

that KrsPosner may apply to the Oneida 

16 


County Department of Social Services for 

17 


Medical Assistance, in that that Agency is 

18 


required if she n~et s , 

5 an eligiole require- 

19 


to issue such authorization that she nay ch 

20 


v*n&o i acilit\ s °6 v i ° h o ^ 

j 2 >..e v.icneo. Where she wishes 

21 


stay; in that event she is unable to do th: 


22 

or even if 

£r,e hao t: 'c facility to do sue 

23 

thing, her 

brothers pay on her behalf, a 

24 

would make 

s-ch an application in spite 

25 

and all cpt 

ions by her husband; is thee 
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j 


7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


J'.*'. • V. HiISS * n ''*in }* ■» 0 r> i 

factual t° v t uov, 

pa sc and b ♦*» • r*-*i «- *** ^ . . 

— P v.lth the * ~ iv 

that is mors i^ Q c- ^ 

* * ^ V U • 

M2Aai!!0 0 ? «CS5: That there was such 
an application made to Or.elda County, and it 

was denied, bv «-v, a < - <. 

•• -> ^a. County. No ep?llcation 

has been r.ade to New York City? 

WEISS: Not- „ 

as o- fc nis moment. It is 

W opinion that where v«.. * •. 

nere jrou apply, this is 2 

State-Wide eligibility as far as the Courts 

^e, this is an internal matter, and the law 
Is Clear on that. 

hearing OFFICER: Kr. Statr.in. is there 
anything further you wish to present on 

behalf of the New York n 

xorK City Department of 

Social Services? 

STATkIM: No, we have nothing further. 

HEARING OFFICER • t, fu nv , 

. is Caere anvt^** n- r 

V v **^ 1 u« v. 

to be presented into evidence? 

V.aI£s: I believe none. 

m ‘ C *ULDV.'ELL: No, unless you v: = nt to ;- r .cv 
what the procedure is fo- re-tin- « r - •. .. 

(jt- lri.o or.0 ifr.r. 

KEfRING OFFICER: j will take tr = t 
CAULDY2LL: The statement v - £ e 
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2 

..here a while ago by. Kr. Charles K-kwcitz, E , 


3 

to the converse ft cn in Mi«< r v 

-'-■i in ^neir ho.Tie, arc' ^ v - r= . 


T 

they took her sway 

5 

in t3 procedure ^ i < tfi 

L 1S a -little more detailed 

6 

n i'iCl r *) -i _ 

s ^ - 1 - ^ule more tire 

**"*' Wt.C w . 

7 

application is ft led P +- 

*- Jej v,he request cf th° 

S 

applicant ■ s led ^ ° i r -it- k _ 

ii it happens to be a 

9 

member or the iodre itsair* u 

° J it v,as on behalf 

10 

faster Mason * ^ *_u 

i‘C cun s v;he, the assignment o** 

1 1 

property assigned and the guests are also to 

1 12 

sign a statement of rules and regulations which 


1 13 

are read to them. 


1 14 

So, they know this takes a bit of time. 

1 5 

There -s an investigation made by the 

1 16 

members of the lodge, and the lodge agrees to- . 

1 7 

be responsible If the applicant leaves the Herne, ' 

1 8 

and to take the applicant back at their expense: 

1 19 

■% Vvh9n 811 of this is ready, and there is room 

1 20 

available at th° Ko-p - , 

- no...e, tne j.od~e is net" ^^ 

• 

1 21 

anc arrangements are made to take the acolic-n- 

I ^ 

up to the Home, from that time, th» — f~. 

1 ^ 

applicant is under the core and 

r 24 

the Home. 

1 

for instance, lodging, clothing, without r,-.. 

1 

. 9h 

| 

- 












1 


O 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


^ar C c, £o thas , ,. hUe lt n ,. appesy th>t ' 

the convL'"e'i*-: . 

---n occur rod on one cr- 

W5S a D 2" 1 "-f _ i.. 

‘ O- CiJHO : f>r> ~r\ < 

” - <-*n lnvesti-aric*-' 

LR ' CHC?,L ^ S W-7?K7;0IT2: V’e Jcrcv: tn?.t. 

A ‘ ,Sre is aiso a question of the sipr.----— a 

involved here • 

* 15 a question in my 

Wino as to Vho*- navi 

■ ‘-^er she v; as capable of signing 
h6r si Sn 2 rure legibly enough. 

HIRING OFFICER: Mr. Cauldv:ell, before = 
Per.cn l s ad.mtteo to the ^ ^ ^ 

a neiical examination to determine their 
Physical capabilities? 

1®. CAULDV/ELL: Ye- anrt = 

and a u examination 

by the doctor as they arrive. 

HEARING OFFICE- c «, +. 

R ; As bo Possible ailments 7 

MS. CAULDYELL: Yes thoro ■< 

e5 ' ^nere is an appli¬ 
cation by the local doctor. 

% 

HEARING OFFICE* t c 4-u 

I., there a psychiatrist 

there? 

MS. CAULDYELL: No, becau-- v -*» ■ - 

“ vou >— >.e cent accec- 

psychiatric cat^nts t - *-> 

• “'*• -ti v.ney require th~* 

later on, they are sent t-o *-hr> 

tho pros or el a~.-> r 

care. V.’e do net apply psychiatric care. 

HEARING OFFICER: I 


have before : ---* n 

w — > Iv 


o-ter 
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1 


Johns ten' s letter end h:- sneaks cf her eh., sloe 


ccncziticn 


Jt'Z? r* 0 r r 7 r» , .»?r t . 

J ^ 2*LjLj. 


1 • - »-s. wc.r. w. litTj 


condition. 


HS-RIM3 OFFICER: He sta 


t e s she has s h cv; n 


progressive deterioration, m»r*-al l-- *«.* „ 

I"J?. CA JLD.-.'iLL: You are probably wonder* - 
v.hy she h^s noo been ta.aen then to s'c’ ° pitj>o 


else? 


V.ell, the Home does-“.ost of the pertinent 
arrangements. Kost of the people are suffering 
from severe senility, they cannot remember the 
date of the week, or where their rooms are. 

They let the people stay and they are 
harmless .to anybody, if they have a serious 
case, if a person requires a straight jacket, 
they necessarily must ce taken - to a place that 
is equippeo to take care of them. 

HEARING OFFICER: So, your Heme is eraser, 
able to care for end r.eec one needs cf Hrs. 
PoSfiCr^ 

I'.R. uHJLD.s’ELL: Yes, indeed, she ■* s 


served her food into her 


ocm, and she is 


fed when necessary, i believe she is i ncc~.ce c-: 
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2 

‘‘and she 

is being looked after 

in that respect. 

3 

KRS 

. BETTY KAPXY.-CITZ: In 

the meantime 

A 

she lest 



V 

tw e n t y pounds. 


5 

m. 

V.'SISS: Are you aware 

of any neuro- 

6 

surgical 

facilities at the Hem 

e ? 

7 

KR. 

CLILD’.\ELL: As far as 

I knew, there i 

8 

no neuro 

-surgical facility at 

the Home. 


9 EXAMINATION (CONT); 

10 Q Do i' cu knov; anybody in the Home that has to 

11 treat her; do they have any records of that having 

12 been done? 

13 MR. CAULDY.’ELL: No. 

^ ^• STATKIN: If a person requires 

n^urcsUigery, or neuro-surgical examination, 

wouldn't that patient be transferred to another 

17 facility? . . - 

• • 

• CAULDa aLL: Yes, a person recuirirg 

19 an appendectomy - 

STATKIN: Let's say a prolonged care 

* 

21 °~ neurological condition, would such a oerscn 

'** ’ . * • • 

22 be transferred-to another facility? 

23 KR. C: ULDY.’SLL: E.'.cc-pt in the dootc**’** 

2 4 opinion, in ^nis case there is not vcr- muc- 

2 0 that can be done for her. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

19 

20 


21 


22 

23 

24 


25 


••ilSS: Who would pay for the 
treat-eat of the facility? 

CAUU *2LL: Well, if B per5ca i£ 
transferred to another hospital for care, it 
would be the responsibility cf t-K 0 *•_* • 

— L unc j-.ascnic 

Ko.T;e. 

V, “ ISS: How often has this happened? 

MR. CAULDWSLL: I don't Vnrv -• 

° Kno.-.. i-oout long 

core, i don't kncv: about operations. 

m ‘ " EISS: Khat about neuro-surgical 
operations? 

MR. CP ULDW3LL: This is out of my field. 

KR. WEISS: You have no idea that this has 
ever happened in the past? 

MR. CP ULDV/ELL: No, I do not. 

K 

HEARING OPS’IC-n- To 

w. is there anything further 

gentlemen? 

I'*R. kr-ISS: I believe no. 

MR. STATMIN: No. 

HEARING OFFICER : There being no further 
testimony, the.Hearing is closed. 
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I, KARI2 

a Shorthand Heocrte^ - 

_. 

6 

Not 

a ry ?uclie 

Within and for the State of •:= 

« */ ^, 

7 

do 

hereby cert 

ify: 


8 


That the 

Fair Hearing in the matter of 


9 

App 

sllant, SST 

POSNER, which was duly re: 

-—roc 

10 

by j 

~s, as here: 

inbefore set forth, is a true : 

re car 

11 

Of 1 

the testimony given by such witness. 


12 


I further 

certify that I ar, not related 

to 

13 

any 

cf the parties to this action by blood cr 


14 

marriage, and that I am in no way interested 

in 

15 

the 

ourcome of 

this matter. 


16 


IN WITNESS 

V.r.iR EOF, I have hereunto set 


17 

hand 

this /X 

- day ° r J2zs- < / 

- Z7h 

18 



• • > 

i • « 

19 





20 






21 

22 

23 

24 


' y '* 

_ 

K' HTFHlcKzFn^?^ 




25 


97a 

















